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 JOINT MOTION TO HOLD APPEAL IN ABEYANCE 

Pursuant to Federal Rule of Appellate Procedure 27 and Eleventh Circuit Rule 27-1, 

Plaintiff-Appellant the State of Alabama; the Federal Defendants-Appellees; Intervenor-

Appellees the Atlanta Regional Commission, City of Atlanta, Georgia, Cobb County-

Marietta Water Authority, DeKalb County, Forsyth County, Fulton County, City of 

Gainesville, Georgia, and Gwinnett County (the “Water Supply Providers”); and Intervenor-

Appellee the State of Georgia (together with the Water Supply Providers, the “Georgia 

Parties”), respectfully request that the Court place the Appeal filed by the State of Alabama 

and all pending deadlines into abeyance while the U.S. Army Corps of Engineers (“Corps”) 

evaluates certain proposed modifications to the Master Water Control Manual for the 

Apalachicola-Chattahoochee-Flint (“ACF”) River Basin, which are set forth in the Stay 

Agreement attached as Exhibit 1.  

As explained below, the proposed modifications to the Water Control Manual are the 

result of a mediated agreement reached between Alabama, the Corps, and the Georgia 

Parties. If the proposed modifications are adopted by the Corps following a public comment 

and environmental review process and waiting period discussed below, this agreement will 

resolve Alabama’s claims concerning the Corps’ management of the ACF Basin that are the 

subject of this appeal.  

In support of this Motion, Alabama, the Federal Defendants, and the Georgia Parties 

state as follows: 
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This appeal concerns the Corps’ management and operation of its reservoir system 

in the ACF River Basin, which has been the subject of nearly continuous controversy and 

litigation for more than thirty years. See generally In re MDL-1824 Tri-State Water Rights 

Litig., 644 F.3d 1160 (11th Cir. 2011).  

The current dispute centers on revisions to the Water Control Manual for the ACF 

Basin adopted in 2017, and a related water supply “storage contract” between the United 

States and the State of Georgia executed in 2021. Specifically, following a remand from this 

Court, see id., the Senior Official Performing the Duties of the Assistant Secretary of the 

Army (Civil Works) signed a Record of Decision adopting an updated Master Water Control 

Manual for the Corps’ ACF Basin Reservoirs (the “2017 Master Manual”) and approving a 

reallocation of storage space in Lake Lanier to accommodate projected water supply needs 

in the metropolitan Atlanta area. See generally Record of Decision, Apalachicola-

Chattahoochee-Flint River Basin Master Water Control Manual Update and Water Supply 

Storage Assessment, Alabama, Florida, and Georgia, available at 

https://www.sam.usace.army.mil/Missions/Planning-Environmental/ACF-Master-Water-

Control-Manual-Update/ACF-Document-Library/ (last visited Dec. 6, 2023).  

The State of Alabama, along with the National Wildlife Federation, Florida Wildlife 

Federation, and Apalachicola Bay and River Keeper (collectively, the “Environmental 

Plaintiffs”), filed separate challenges to the action in the U.S. District Court for the District 

of Columbia, which were transferred to the U.S. District Court for the Northern District of 
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Georgia, assigned to U.S. District Judge Thomas W. Thrash, Jr., and consolidated under the 

caption In re ACF Basin Litigation, Civil Action No. 1:18-mi-43 (N.D. Ga.).  

By orders entered on May 5, 2020 and August 11, 2021, respectively, the district 

court granted judgment in favor of the Federal Defendants and the Georgia Parties on all 

claims asserted by Alabama and the Environmental Plaintiffs. See In re ACF Basin Water 

Litig., 467 F. Supp. 3d 1323 (N.D. Ga. 2020) (granting partial judgment on the pleadings); 

In re ACF Basin Water Litig., 554 F. Supp. 3d 1282 (N.D. Ga. 2021) (granting summary 

judgment on remaining claims). The State of Alabama and the Environmental Plaintiffs 

timely appealed to this Court, where the appeals were consolidated under Number 21-13104. 

Since these appeals were docketed, the parties engaged in settlement discussions 

facilitated by the Eleventh Circuit Mediator. Alabama, the Federal Defendants, and the 

Georgia Parties (the “Moving Parties”) are pleased to report they have reached an agreement 

that would resolve the claims asserted by the State of Alabama in this appeal. A copy of the 

Agreement is attached as Exhibit 1 to this Motion.  

The Moving Parties ask for this appeal to be held in abeyance while the Corps 

evaluates certain negotiated “Flow Objectives” that have been agreed upon by Alabama and 

the Georgia Parties and decides whether the 2017 Master Manual should be revised to 

include them. Because the Corps cannot prejudge the outcome of that evaluation, and 

because the Corps has agreed to provide public notice and an opportunity to comment before 

adopting revisions to its 2017 Master Manual, see Ex. 1 at 3-4; see also Pub. L. 101-640, 
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Sec. 310(b); Water Control Management (ER 1110–2–240), 33 C.F.R. § 222.5(g)(2)(a), the 

Moving Parties request that this appeal be held in abeyance pending conclusion of the Corps’ 

administrative process, which the Moving Parties estimate will require less than one year to 

complete. 

At the conclusion of the administrative process, the Corps will issue a final decision 

either: (a) modifying the Master Water Control Manual for the ACF Basin to incorporate the 

Flow Objectives; or (b) declining to adopt the Flow Objectives and electing instead to 

maintain the 2017 Master Manual in its current form. Exhibit 1 at 3–5. If the Corps revises 

the Water Control Manual to incorporate the Flow Objectives, Alabama will voluntarily 

dismiss its appeal with prejudice upon the expiration of the end of an agreed-upon 1-year 

waiting period, or upon the conclusion of any litigation filed by another party challenging 

the Corps’ decision; if the Corps declines to adopt the Flow Objectives, the Moving Parties 

will notify the Court and jointly request that this Court lift the abeyance, freeing Alabama  to 

pursue its claims.  Exhibit 1 at 4–5. 

Therefore, for good cause shown above, the Moving Parties jointly request the Court 

hold Alabama’s appeal in abeyance. The power to grant this abeyance is “inherent” to this 

Court’s power to control its docket. Nken v. Holder, 556 U.S. 418, 426 (2009); cf. Georgia 

ex. rel. Olens v. McCarthy, 833 F.3d 1317, 1321 (11th Cir. 2016). As the D.C. Circuit aptly 

explained:  
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As a general matter, we may manage our docket as we see fit. We may hold 
cases in abeyance at the parties’ request to afford an agency time to fulfill its 
settlement undertakings and perhaps thereby obviate the need to decide 
pending petitions for review. That is a power we regularly exercise. And 
rightly so. It is a cardinal virtue of Article III courts to avoid unnecessary 
decisions and to promote voluntary resolutions where appropriate. 

Ctr. for Biological Diversity v. EPA, 56 F.4th 55, 70–71 (D.C. Cir. 2022) (further explaining 

that “we routinely stay our hand when parties identify developments that are likely to render 

judicial resolution unnecessary”).  

 Holding Alabama’s appeal in abeyance will not prejudice any party. The Corps has 

been operating without incident under the 2017 Master Manual since it was adopted. 

Continuing these operations while the Corps completes its review will simply maintain the 

status quo that has existed for the past six years. Finally, holding Alabama’s appeal in 

abeyance is in the interests of justice. For decades, the sprawling dispute between Alabama, 

the Georgia Parties, and the Corps over the Corps’ management of the ACF Basin has vexed 

the parties and occupied the attention of Courts throughout the Eleventh Circuit and in 

Washington, D.C. Granting the abeyance will facilitate the potential “negotiated resolution 

of challenges by the State of Alabama to the Corps 2017 Master Manual, avoid protracted 

litigation, and conserve the resources of the Court and Parties.” Exhibit 1 at 2. 

The Appellees did not reach an agreement as to the claims presented in the appeal 

filed by the Environmental Plaintiffs, which has been consolidated with Alabama’s appeal 

under Number 21-13104. The Moving Parties have conferred with counsel for the 
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Environmental Plaintiffs regarding the relief requested in this motion. The Moving Parties 

report that Appellants National Wildlife Federation, Florida Wildlife Federation, and 

Apalachicola Bay and River Keeper, Appeal No. 21-13444 (consolidated with Appeal No. 

21-13104), have no objection to staying the appeal filed by the State of Alabama, Appeal 

No. 21-13104, in light of the stay agreement reached as to the Alabama appeal.  The National 

Wildlife Federation Appellants, who are not parties to the agreement, object to a stay of their 

appeal and will file a motion to sever, to which all parties have consented. 

If the abeyance is granted, the Moving Parties will file a status report with the Court 

either upon resolution of the Corps’ administrative process or within 150 days after entry of 

an order abating this appeal, whichever is earlier. If the Corps’ administrative process has not 

concluded by that point, the Moving Parties will advise the Court of that fact and update the 

Court regarding the expected timeline for a decision by the Corps. 

Respectfully submitted this 12th day of December, 2023.  
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because the document was prepared using a computer and contains 1,428 words. 

2. This motion complies with the typeface and type-style requirements of Fed. 

R. of App. P. 27(d)(1)(E) and 11th Cir. R. 27-1(a)(1) because it has been prepared in a 

proportionally spaced typeface using Microsoft Word 365 for Business in 14-point Times 

New Roman font. 
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 CERTIFICATE OF SERVICE 

Pursuant to Rule 25(c) of the Federal Rules of Appellate Procedure and 11th Circuit 

Rule 25-3(a), (f), I certify that on December 12, 2023, I electronically filed the foregoing 

document with the Clerk of Court using the Court’s CM/ECF system. All registered 

CM/ECF users will be served by the Court’s CM/ECF system. 

/s/ John L. Fortuna 
 

Counsel for Intervenor-Appellees the Atlanta 
Regional Commission, City of Atlanta, Cobb 
County-Marietta Water Authority, DeKalb 
County, Forsyth County, Fulton County, City of 
Gainesville, and Gwinnett County 
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 EXHIBIT 1 

 STAY AGREEMENT 
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