
   
 

1 
 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

 
IN RE ACF BASIN WATER     
LITIGATION                             
_____________________________ 

) 
) 
) 

CIVIL ACTION NO. 
1:18-MI-043-TWT 
 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND 
INCORPORATED MEMORANDUM OF LAW 

 
 National Wildlife Federation, Florida Wildlife Federation and Apalachicola 

Bay and River Keeper (“Conservation Plaintiffs”) respectfully move for summary 

judgment on Count I (Doc. 7) for the U.S. Army Corps of Engineers’ (“Corps”) 

violations of the National Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. 

§§ 4321–4347.  The Corps violated NEPA by (1) unreasonably narrowing the fish 

and wildlife conservation project purpose so as to limit the consideration of 

alternatives; (2) obscuring the damaging impacts of its current operations on the 

Apalachicola River, floodplain and bay by subsuming those into a “baseline” 

against which to measure the impacts of its proposed action; (3) restricting its 

environmental impacts analysis to largely “all-or-nothing” alternatives; and 

(4) failing to analyze the direct, indirect and cumulative impacts of its actions.  

Even when the Corps acknowledged harm to the Chattahoochee River, it refused to 

consider mitigation.  The Corps’ actions are unlawful and must be set aside. 
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INTRODUCTION 

The Corps controls the freshwater flows to the Apalachicola River, 

floodplain and bay in Florida through its management of upstream reservoirs and 

dams in Georgia and Alabama.  The timing and quantity of these flows are critical 

to supporting the historically rich biodiversity of an extraordinary ecosystem.  Yet 

for years, the Corps’ operations have severely degraded that environment to the 

detriment of the communities and fishery, tourism and recreational economies that 

rely on it—all while the agency failed to complete the environmental impacts 

analysis required by NEPA. 

In 2010, the Corps’ “utter failure to conduct any sort of environmental 

analysis whatsoever on the plan by which it has operated the ACF basin for more 

than 20 years” earned a stern rebuke from U.S. District Judge Paul A. Magnuson, 

who noted that clear NEPA violations cannot be cured post-hoc, because NEPA 

requires analysis before an agency acts.  In re Tri-State Water Rights Litig., No. 

3:07-MD-01 (PAM/JRK), 2010 WL 11586590, at *9 (M.D. Fla. July 21, 2010).  

The Court ultimately ruled the NEPA violations prudentially moot in light of the 

Corps’ announcement that it would prepare a new water control plan and undertake 

an environmental impacts analysis.  Id. at *10.1 

 
1 In 2013, the court vacated the decision, although vacatur is not necessary where 
issues are moot and there is no res judicata effect.  Democratic Exec. Comm. of 
Fla. v. Nat’l Republican Senatorial Comm., 950 F.3d 790, 795 (11th Cir. 2020).   
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The Corps claims that it has now complied with NEPA by preparing a 2016 

final Environmental Impact Statement (“FEIS”) in conjunction with its updated 

Master Water Control Manual (“WCM”) and Water Supply Storage Assessment 

(“WSSA”) for purposes of evaluating Georgia’s 2015 water supply request.  But it 

has not.  The Corps’ FEIS unreasonably interprets the fish and wildlife 

conservation project purpose as applying only to reservoir fish and tailraces, 

undermining its NEPA review from the start.  It seeks to obscure the devastating 

degradation of the Apalachicola River, floodplain and bay caused by years of 

dredging, channel widening and reduced freshwater flows.  It narrows its 

environmental impacts analysis to all-or-nothing options, while rejecting more 

ecologically sound courses of action.   

Notwithstanding the loss of millions of floodplain trees, dramatic reductions 

in bay productivity, and an oyster fishery collapse, the Corps draws summary 

conclusions that its actions—past, present and future—have no meaningful impact 

on the Apalachicola ecosystem.  Where the Corps acknowledges some impact from 

more severe drought operations, the Corps asserts without evidence that the 

ecosystem will simply “endure.”  

It is true that NEPA does not prescribe a particular outcome.  But it does 

require a reasoned analysis.  It requires consideration of all reasonable alternatives.  

It requires a “hard look” at environmental impacts.  And it requires this honest 
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assessment before an agency undertakes a major federal action.  These things the 

Corps has failed to do.  The FEIS, and the Corps’ Record of Decision approving 

the WCM based on the FEIS, are unlawful and must be set aside. 

LEGAL STANDARD 

Under the Administrative Procedure Act (“APA”), a court must “hold 

unlawful and set aside agency action, findings, and conclusions found to 

be ... arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law.”  5 U.S.C. § 706.  To determine whether an agency acted unlawfully, the 

court assesses whether the agency “examine[d] the relevant data and articulate[d] a 

satisfactory explanation for its action.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).   

In a NEPA case, the Court’s task, ultimately, is to “ensure that the agency 

took a ‘hard look’ at the environmental consequences of the proposed action.”  

Black Warrior Riverkeeper, Inc. v. U.S. Army Corps of Engin’s, 781 F.3d 1271, 

1288 (11th Cir. 2015) (citing Sierra Club v. U.S. Army Corps of Eng’rs, 295 F.3d 

1209, 1216 (11th Cir.2002)). 

STANDING 

Conservation Plaintiffs have associational standing to pursue their NEPA 

claim.  Ouachita Watch League v. Jacobs, 463 F.3d 1163, 1170 (11th Cir. 2006) 

(citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 
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167, 181 (2000)).  See also Cahaba Riverkeeper v. U.S. Envtl. Prot. Agency, 938 

F.3d 1157, 1162 (11th Cir. 2019).  They meet the requirements for constitutional 

standing, in that they have suffered an injury in fact that was caused by the Corps’ 

actions and that can be redressed by a favorable judicial decision requiring 

adequate environmental review.  Jacobs, 463 F.3d at 1170 (Friends of the Earth, 

528 U.S. 180–81).   

Conservation Plaintiffs submit ten declarations (Composite Exhibit 1) which 

demonstrate that their members have been using the affected river systems for 

fishing, hunting, boating, paddling, hiking, oyster gathering and birdwatching for 

decades.  These members have vacationed with their families and attended 

memorial services on the water; one watched as his son caught his first saltwater 

fish. (Id. at 23 ¶ 15, Decl. of Preston Robertson.).  Over time, they have witnessed 

the environmental impacts of decreased freshwater flows caused by the Corps’ 

operations, such as decreased fish catch (id. at 30 ¶ 19, Decl. of Clay Robinson), 

decrease of oyster boats on the horizon (id. at 51 ¶ 30, Decl. of Georgia 

Ackerman), fish cut off in the floodplain at lower water levels (id. at 61 ¶ 14, Decl. 

of Andrew Jay Liles), simplification of the floodplain plant community (id. at 39 ¶ 

19, Decl. of Manley Fuller), increase of open mud flats (id. at 8 ¶ 24, Decl. of Dan 

Tonsmeire) and poorer water quality (id. at 65 ¶ 12, Decl. of Virginia Brock).   

Case 1:18-mi-00043-TWT   Document 165   Filed 01/08/21   Page 5 of 72



   
 

6 
 

Defendants’ actions have diminished the members’ recreational and 

aesthetic enjoyment of the area, and, for some, have resulted in less frequent 

recreational use there.  (Id. at 64 ¶ 7, Decl. of Virginia Brock.).  These interests fall 

within the Conservation Plaintiffs’ organizational missions.  (Id. at 44 ¶ 7, Decl. of 

Georgia Ackerman, id. at 20 ¶ 7, Decl. of Preston Robertson, id. at 68 ¶ 5, Decl. of 

Melissa A. Samet.)  Conservation Plaintiffs therefore have standing. 

ARGUMENT 

The Corps’ operations have had serious consequences for health, 

productivity, and resilience of the Apalachicola River, floodplain and bay, an 

extraordinary ecosystem of national and international significance.  The Corps has 

undertaken these actions without complying with NEPA, the nation’s mandate to 

consider the environmental impacts of major federal actions before irretrievably 

committing federal resources.  The Corps’ violations continue today, with its 

reliance on a legally insufficient FEIS to authorize additional changes to its 

operations, including more restrictive drought operations plans, and unprecedented 

levels of upstream water withdrawals to accommodate water use in Georgia.  The 

Corps’ actions violate NEPA and must be set aside. 
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NEPA is this country’s “basic national charter for protection of the 

environment.”  40 C.F.R. § 1500.1(a).2  Recognizing the profound impact of 

human activity on the natural environment, 42 U.S.C. § 4331(a), NEPA requires 

federal agencies to not only avoid, minimize or mitigate harm, but also to use “all 

practicable means ... to restore and enhance” the environment.  40 C.F.R. § 

1500.1(f).   Section 102(2) of the Act contains “‘action-forcing’ provisions to make 

sure that federal agencies act according to the letter and spirit of the Act.”  Id. 

§ 1500.1(a).   

Under NEPA, agencies are required to prepare a detailed environmental 

impact statement (“EIS”) for any major federal action significantly affecting the 

quality of the human environment.  42 U.S.C. § 4332(C).  “The primary purpose of 

an environmental impact statement is to serve as an action-forcing device to insure 

that the policies and goals defined in the Act are infused into the ongoing programs 

and actions of the Federal Government.”  40 C.F.R. § 1502.1.   

The EIS “shall provide full and fair discussion of significant environmental 

impacts and shall inform decision-makers and the public of the reasonable 

alternatives which would avoid or minimize adverse impacts or enhance the quality 

of the human environment.”  Id. § 1502.1.  See also id. § 1500.1(b).  The EIS must 

 
2 NEPA regulations were revised in 2020.  Plaintiffs cite the regulations and 
guidance that were in place at the time of the agency’s action (2017).  40 C.F.R. 
§ 1506.13 (2020).   
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“be supported by evidence that the agency has made the necessary environmental 

analyses.”  Id.  It must be “analytic rather than encyclopedic.”  Id. § 1502.2(a).  

These requirements are designed to ensure that NEPA’s environmental protection 

policies are integrated into decision-making and provide a means by which 

decision-makers and the public can evaluate the environmental impacts of 

government proposals.  Id. §§ 1501.1(a), 1502.1. 

NEPA also requires federal agencies to take a “hard look” at the potential 

direct, indirect and cumulative impacts of its proposed actions.  Pub. Emps. for 

Envtl. Resp. v. Hopper, 827 F.3d 1077, 1083 (D.C. Cir. 2016).  “The hallmarks of 

a ‘hard look’ are thorough investigation into environmental impacts and forthright 

acknowledgement of potential environmental harms.”  Nat’l Audubon Soc’y v. 

U.S. Dep’t of Navy, 422 F.3d 174, 187 (4th Cir. 2005) (citing Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 350 (1989)).  See also Nat. Res. 

Def. Council, Inc. v. Hodel, 865 F.2d 288, 296 (D.C. Cir. 1988).  To meet this 

standard, the agency must have reasonably and specifically defined the different 

levels of impact.  “An unbounded term cannot suffice to support an agency’s 

decision because it provides no objective standard for determining what kind of 

differential makes one impact more or less significant than another[.]”  Sierra Club 

v. Mainella, 459 F. Supp. 2d 76, 101 (D.D.C. 2006) (citing Tripoli Rocketry Ass’n, 
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Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 437 F.3d 75, 81 (D.C. 

Cir. 2006). 

The Corps’ FEIS fails to meet these standards.  The FEIS, and the ROD 

approving the updated WCM that relies on it, must therefore be set aside. 

I. Statement of Project Purpose and Need. 

NEPA regulations require a statement of project purpose and need, which 

then sets the parameters for the agency’s consideration of the environmental 

impacts of its proposed action, and all reasonable alternatives.  40 C.F.R. 

§ 1502.13 (2017).  To comply with NEPA, “agencies must look hard at the factors 

relevant to the definition of purpose.”  Citizens for Smart Growth v. Sec’y of Dep’t 

of Transp., 669 F.3d 1203, 1212 (11th Cir. 2012) (quoting Citizens Against 

Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991)).  The agency must 

consider “the views of Congress, expressed, to the extent that an agency can 

determine them, in the agency’s statutory authorization to act, as well as in other 

Congressional directives.”  Citizens Against Burlington, 938 F.2d at 196. 

Here, the Corps acknowledged that the purposes of the ACF River Basin 

projects included fish and wildlife conservation, an authorized project purpose 

arising from the Fish and Wildlife Coordination Act (“FWCA”), 16. U.S.C. 
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§§ 661–667e, and entitled to equal consideration.3  A.R. 54166, 54034.4  The 

Corps, however, unreasonably interpreted that project purpose as applying only to 

“the reservoir[s] and the tailrace of the projects.”  A.R. 54166. The Corps cited no 

authority for this restrictive interpretation, and it is not supported by law.  Under 

the FWCA, whenever a federal agency impounds, diverts, controls or modifies 

“the water of any stream or other body of water,” or deepens a channel, it must 

adequately provide for the conservation of fish and wildlife and their habitat, 

consistent with primary project purposes.  16 U.S.C. § 663(a).  The FWCA defines 

“wildlife” to “include birds, fishes, mammals, and all other classes of wild animals 

and all types of aquatic and land vegetation upon which wildlife is dependent.”  Id. 

§ 666b.  This Congressional directive does not authorize the Corps’ myopic view 

of the fish and wildlife conservation project purpose.  A.R. 54416.   

Where the Corps stated that it would account for “environmental issues,” 

A.R. 54084, it narrowly defined those too, as including only water quality, 

threatened and endangered species, and fish management, as described above.  

A.R. 54085.  Although the Corps was right to acknowledge the importance of 

 
3 The Corps described the purpose and need as “to determine how the USACE 
projects in the ACF Basin should be operated for their authorized purposes, in light 
of current conditions and applicable law, and to implement those operations 
through updated water control plans and manuals.”  A.R. 54084. 
4 Conservation Plaintiffs cite to the Administrative Record with “A.R.” followed 
by the page number, omitting the “ACF-18_000” prefix in the bates stamping. 
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listed species protection, that duty arises not from the FWCA, but from a separate 

statutory authority, the Endangered Species Act (“ESA”). 

“[A]n agency may not define the objectives of its action in terms so 

unreasonably narrow that only one alternative from among the environmentally 

benign ones in the agency’s power would accomplish the goals of the agency’s 

action, and the EIS would become a foreordained formality.”  Citizens for Smart 

Growth, 669 F.3d at 1212.  Here, the Corps’ unreasonably narrow statement of 

purpose and need as relates to fish and wildlife conservation unlawfully restricted 

the remainder of its analysis, including by limiting its environmental impacts 

analysis to “alternatives” that only contained the identical conservation measure: to 

maintain current operations regarding fish passage and spawning.  The Corps thus 

set the stage for a process with predetermined outcomes, in violation of NEPA.   

II. Baseline. 

An EIS describes the impact of an agency’s “proposed action” by comparing 

it to the impact under the “no action” alternative (“NAA”), which serves as the 

“baseline.”  Sierra Club v. Mainella, 459 F. Supp. 2d at 83–84.  “Without 

establishing the baseline conditions ... there is simply no way to determine what 

effect the [action] will have on the environment, and consequently, no way to 

comply with NEPA.”  Half Moon Bay Fisherman’s Marketing Ass’n. v. Carlucci, 

857 F.2d 505, 510 (9th Cir.1988).   
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The Corps’ environmental impacts analysis in this case boiled down to a 

fundamentally flawed premise: that because updates to the WCM would not be so 

different from “current operations,” neither could any impacts be.  The Corps erred 

first by improperly treating “current operations” as a lawful baseline, when the 

Corps had undertaken those operations without complying with NEPA.  The Corps 

then unlawfully obscured the harmful impacts of those operations, as relates to the 

Apalachicola River, floodplain and bay, by subsuming those into a “no action” 

baseline.  Finally, the Corps purported to measure the impacts of its proposed 

action and all alternatives against this “baseline,” to summarily conclude that those 

too would have no adverse impact on the Apalachicola ecosystem.  This 

fundamentally flawed approach must be rejected. 

A. “Current Operations” Did Not Constitute “No Action” Baseline. 

The Corps defined its operational baseline as including: (1) current 

operations “essentially in accordance with” the 1989 draft WCM and subsequent 

operational changes, A.R. 54035, 54048, 54170;5 and (2) upstream water 

withdrawals that have accumulated over the years, including unauthorized 

 
5 The Corps adopted standard operating procedures (“SOPs”) in 2006 and 2008 to 
address fish passage and spawning issues, and later interim operating procedures 
(“IOP”) in 2012 to address specific issues related to endangered species.  A.R. 
54177.  The Corps defined “current operations” as including the draft 1989 WCM, 
2008 IOP as modified by the 2012 RIOP for endangered species, and 2005 and 
2010 IOP for fish management and fish spawning.  A.R. 54170. 
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withdrawals.  The Corps’ current operations, including water withdrawals, 

however, were undertaken without the required NEPA review.   

Prior to the actions challenged in this litigation, the Corps’ operations were 

governed by a Master WCM for the ACF River Basin produced in 1958—before 

NEPA was enacted.  A.R. 54035.  During the 1970s and 1980s, the Corps signed 

“interim” contracts to accommodate increasing water demands in Metro Atlanta.  

A.R. 54043.  In 1990, four of these contracts expired, but some Georgia 

municipalities “continued to satisfy their water supply needs by withdrawing from 

Lake Lanier without the benefit of contracts.”  A.R. 54185.  By 2006, most of 

these municipalities had increased their withdrawals, some by 58 to 73 percent.  

A.R. 54333, 54335 (Tables 2.6-1, 2.6-2).   

As noted above, the Corps’ failure to comply with NEPA was challenged at 

the time but deemed prudentially moot once the Corps announced its plans to 

prepare an EIS and updated WCM.  Tri-State Water Rights, 2010 WL 11586590, 

at *4, *8–9.  The Court cautioned that future courts considering the Corps’ action 

would not “look favorably on the Corps’ stubborn insistence on excluding from its 

analysis all reasonable alternatives in the ACF basin,” including, at a minimum, 

“the effects of current and future water supply withdrawals from Lake Lanier as 

well as other points in the ACF system,” and that such a document would be, “for 

all intents and purposes, a useless document.” Id. at *10. 
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The Corps cannot now insulate these actions—and the harmful impacts they 

have caused—from review by claiming they serve as nothing more than the 

baseline for the current NEPA analysis.  Nor can it rely on this operational baseline 

to claim that there are no major changes for its current update to the WCM and 

therefore no environmental impacts on the Apalachicola ecosystem.  Rather, an 

EIS “shall serve as the means of assessing the environmental impact of proposed 

agency actions, rather than justifying decisions already made.”  40 C.F.R. 

§ 1502.2(g) (emphasis added).  Likewise, the Corps must disclose environmental 

impacts before it makes an “‘irreversible’ and irretrievable commitment of 

resources” to major federal actions.  Fund for Animals v. Norton, 281 F. Supp. 2d 

209, 229 (D.D.C. 2003) (citing Metcalf v. Daley, 214 F.3d 1135, 1143 (9th Cir. 

2000)).  See also 40 C.F.R. § 1502.2(f) (agencies “shall not commit resources 

prejudicing selection of alternatives before making a final decision”); id. 

§ 1502.4(c)(3) (EIS must be prepared “before investment or commitment to 

implementation likely to determine subsequent development or restrict later 

alternatives”).  The major federal action requirement that triggers the applicability 

of NEPA includes “new and continuing activities.”  Id. § 1508.18(a). 

Having failed to comply with NEPA, the draft 1989 WCM was not in 

compliance with the law.  It is “logically untenable” for an agency to 

“assume[] ... as the baseline, the existence” of prior operations that are not 
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themselves lawful.  Friends of Yosemite Valley v. Kempthorne, 520 F.3d 1024, 

1037-38 (9th Cir. 2008).  See also Turtle Conservancy v. Locke, No. 1:09-CV-259-

SPM-GRJ2011, 2011 WL 13227945, at *8 (N.D. Fla. July 5, 2011) (finding no 

action alternative illegal for relying on legally invalid fishery operation conducted 

pursuant to expired rule).  Allowing the draft 1989 WCM operations to serve as the 

baseline would wrongly “assume[] the existence of the very plan being proposed,” 

rendering the baseline meaningless.  Friends of Yosemite Valley, 520 F.3d at 

1037–38 (invalidating SEIS in part for inclusion of an illegal comprehensive 

management plan, even elements not specifically struck down previously, as part 

of the operational baseline).   

Were it otherwise, agencies could easily evade NEPA obligations for 

environmental impacts by illegally implementing provisional operations over the 

course of decades only later to incorporate them into a baseline for a later agency 

action.  Logically, “if agencies are allowed to undertake major federal actions 

without complying with NEPA and then to compound their error by basing later 

decisions on their previous illegal actions, then NEPA’s protections will be 

rendered worthless.”  Nat’l Wildlife Fed. v. Andrus, 440 F. Supp. 1245, 1255 

(D.D.C. 1977) (agency was precluded from rejecting an alternative action based on 

previous actions it illegally took without conducting NEPA review). 
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The Corps cannot evade its NEPA obligations by relying on the general 

premise under CEQ guidance that the no-action alternative should reflect “the 

present course of action.”  CEQ, 46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1981).  

The reasoning behind this guidance presumes that the agency has complied with 

NEPA and not undertaken actions without following “existing legislation and 

regulations.”  Id.  Nothing in NEPA suggests that a baseline may consist of a 

“present course of action” that was never in compliance with NEPA.  This would 

render meaningless the mandate that no actions be taken (and no resources 

committed) before the environmental analysis required by NEPA is completed. 

B. “Current Operations” Have Devastated the Apalachicola Ecosystem. 

That the Corps’ current operations never withstood NEPA scrutiny is 

important not only procedurally, but also in light of the devastating impacts the 

Corps’ actions have had on the Apalachicola River, floodplain and bay in the 

absence of meaningful review.  The Corps’ efforts to subsume these impacts into a 

“no action” baseline obscures those harms in violation of NEPA. 

The Apalachicola is Florida’s largest river.  A.R. 54304.  It is home to more 

than 131 species of fresh and estuarine fish.  A.R. 54320.  More than 50 species of 

mammals, including the Florida black bear and the West Indian manatee, are found 

in the Apalachicola drainage basin.  Id.  More than 1,300 species of plants, 

including more than 100 that are threatened or endangered, are also found there, as 
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is the highest diversity of amphibians and reptiles of any place in the United States 

and Canada.  Id.  

The Apalachicola River is the lifeblood of the Apalachicola Bay, an estuary 

of major ecological and economic importance to the eastern Gulf of Mexico as a 

nursery for shrimp, blue crabs, and many fish species, and, historically, “one of the 

most productive estuaries in the northern hemisphere.”   A.R. 54319–20.6   

The Apalachicola floodplain consists of “more than 200 [miles] of off-

channel floodplain sloughs, streams and lakes that are directly influenced by river 

level fluctuations,” which “provide extensive habitat for fishes and other aquatic 

organisms.”  A.R. 22193.  Indeed, “[m]ore than 80 percent of the freshwater and 

anadromous fish species found in the Apalachicola River are known to spend some 

part of their life cycle in floodplain habitats.”  Id. 

By 2004, however, water levels in the Apalachicola River had declined 

substantially as a result of anthropogenic channel widening and deepening from the 

1950s–1980s.  A.R. 22192; 22197.  Reduced inundation had decreased the 

“quantity and quality of floodplain habitats” for aquatic organisms, and wetland 

 
6 Apalachicola Bay is the second largest of the National Estuarine Research 
Reserves in the United States, spanning 246,766 acres.  A.R. 54320.  In 1969, the 
State of Florida designated the Apalachicola Bay as an aquatic preserve, and in 
1979 and 1983, sections of the river were designated as Outstanding Florida 
Waters.  In 1984, the United Nations Education Scientific and Cultural 
Organization (UNESCO) designated the reserve a Biosphere Reserve under the 
International Man and the Biosphere program.  A.R. 54320. 
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forests were changing “in response to drier conditions.”  A.R. 22192.  This decline 

was “exacerbated by long-term reductions in spring and summer flow, especially 

during drought periods,” and these harms “were similar in magnitude to the water-

level declines caused by channel changes.”  A.R. 22193.  Similar observations had 

been made about the upper reaches of the river in the 1980s, 1990s and early 

2000s, including by the Corps.  Id.  By the 2000s, “floodplain streams [were] 

dewatered, isolated, or not flowing and swamps and bottomland hardwood forests 

[were] dry.”  Id.  The “density of trees in swamps [had] significantly decreased by 

37 percent from 1976 to 2004,” representing a loss of an estimated 4.3 million 

trees.  A.R. 25191. 

Although annual upstream flow averages appeared relatively unchanged, the 

frequency of very low flows had increased substantially (discharges of 5,000 cubic 

feet per second (“cfs”) or less occurred in 5 of the 23 years between 1981 and 

2004, but not at all in the previous 53 years).  A.R. 22197.  And seasonal changes 

had also occurred, with fall and winter discharges increasing and spring and 

summer discharges decreasing.  Id.  As one example, the duration of inundation of 

the tupelo cypress swamp from 1996–2006 was measured at 29%, when without 

water level declines it should have been 47%.  A.R. 22230.   

A 2008 study also described “substantial reductions of native trees in the 

flood plain, loss of the nursery function of the bay and destruction of the naturally 
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high productivity associated with key aquatic species in the river and bay.”  A.R. 

72735.  Salinity increases from low flows during drought affected habitats and 

productivity for the upper bay, with commercial fishing during the 2007 drought 

experiencing “decreases of white shrimp (down 90%), brown shrimp (down 55%), 

blue crabs (down 55%), and flounder (down 40%).”  A.R. 72734. 

In 2012, Apalachicola Bay’s rich oyster population collapsed, resulting in 

devastating economic impacts for the region.  In 2013, the U.S. Secretary of 

Commerce declared a commercial fishery failure due to a fishery resource disaster 

resulting from drought, decreased flows from upstream dams, and increased 

salinity in the bay.  A.R. 51020–23. (oyster fishery collapse); A.R. 36314 

(Florida’s report on oyster fishery collapse); A.R. 52813–42 (oysterman testimony 

on the fishery collapse); A.R. 54349 (Table 2.6-16, showing no harvest in 2012). 

Where, as here, the affected environment has already been greatly modified 

by human activities—including the Corps’ “current operations”—the baseline must 

include present, on-going actions, with a clear description of “how conditions have 

changed over time and how they are likely to change in the future without the 

proposed action.”  CEQ, Considering Cumulative Effects Under the National 

Environmental Policy Act 41 (Jan. 1997), https://ceq.doe.gov/docs/ceq-

publications/ccenepa/sec4.pdf [hereinafter “CEQ Cumulative Impact Guidance”]. 

See also Half Moon, 857 F.2d 505; N. Plains Res. Council v. Surface Transp. Bd., 
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668 F3d 1067 (9th Cir. 2011); Gifford Pinchot Task Force v. Perez, No. 03:13-CV-

00810-HZ, 2014 WL 3019165, at *27–29 (D. Or. July 3, 2014); Idaho 

Conservation League v. US Forest Serv., No. 1:11-CV-00341-EJL, 2012 WL 

3758161, at *16 (D. Idaho Aug. 29, 2012) (analyzing an EA, ruling that the agency 

needed to conduct a baseline study and actual investigation of groundwater before 

reaching a conclusion regarding the impacts of a mining project on groundwater).  

This is critically important, as it “is often the case that when a large proportion of a 

resource is lost the system nears collapse as the surviving portion is pressed into 

service to perform more functions.”  CEQ Cumulative Impact Guidance at 41.   

But the Corps did not do that here.  The FEIS included no data or 

substantive assessment of “the threshold condition” of the present day 

Apalachicola ecosystem, including the fish and wildlife that rely on it.  The FEIS 

took no stock of the impact that the Corps’ operations have had and continued to 

have on that ecosystem.  The FEIS did not describe how conditions were likely to 

change in absence of proposed changes.  At most, the FEIS contained a brief, 

general recitation of changes.  But even “[v]erbose descriptions of the affected 

environment are themselves no measure of the adequacy of an environmental 

impact statement.”  40 C.F.R. § 1502.15.  NEPA requires analysis.  Id. § 1502.15 

(data and analyses must be commensurate with importance of the impact). 
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The FEIS’ description of the historic droughts of 2006–2008 and 2011–2012 

failed to even mention the impact these had on the Florida panhandle or the 

Apalachicola ecosystem.  See A.R. 54114.  The Corps completely failed to 

acknowledge the oyster fisheries collapse in 2012, recognized by NOAA in 2013. 

The FEIS then downplayed implications of the degradation that it did 

describe.  For example, it acknowledged generally that composition of floodplain 

forests along the river had changed during the last 30–40 years, shifting toward 

drier conditions.  A.R. 54305.  But it omitted that the sources it cites found that the 

density of floodplain trees decreased by 37% from 1976 to 2004, and that two tree 

species that were extremely valuable to the tupelo honey industry declined by 20% 

and 44%.  A.R. 25191.  The Corps failed to disclose, and evaluate, whether such 

“past degradation” might place the resource at a critical threshold that would 

significantly affect its capacity to perform important ecosystem functions and 

consequently place more strain on the remainder of the system.  CEQ Cumulative 

Impact Guidance at 41.   

The Corps’ failure to forthrightly assess the “baseline” conditions of the 

Apalachicola River, floodplain and bay, including by acknowledging the harms 

caused by its current operations, rendered the FEIS legally inadequate.  Friends of 

Back Bay v U.S. Army Corps of Eng’rs, 681 F.3d 581, 588 (4th Cir. 2012) (an EIS 

fails to comply with NEPA if it relies on a material misapprehension of the 
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baseline conditions).  This critical failure regarding the “no action” alternative, 

then infected the Corps’ impacts analysis of all other alternatives, including, 

ultimately, its preferred course of action. 

III. Alternatives Analysis. 

In addition to relying on an inappropriate “no action” alternative, the FEIS 

failed to comply with NEPA by baking in a number of assumptions that 

unreasonably limited the alternatives considered, unlawfully restricted the analysis 

to nearly identical alternatives, and excluded from consideration reasonable 

alternatives that would have been ecologically beneficial.   

Before the Corps identified the alternatives it would subject to 

environmental impact analysis, it had already incorporated limitations that 

unlawfully restricted its alternatives analysis, including by: (1) refusing to consider 

more ecologically beneficial alternatives based on a faulty premise; (2) deciding 

only to consider either adopting or rejecting its preferred operational changes; 

(3) deciding only to consider either granting or denying Georgia’s full 2015 

request for downstream river withdrawals; (4) adopting unsupported and 

unreasonably high assumptions about how much water would return to the system, 

rendering any difference between alternatives meaningless; and (5) failing to 

consider the water resource needs of the Apalachicola River, floodplain and bay. 
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A. The Alternatives Analysis Is the Heart of the NEPA Process. 

Federal agencies must “identify and assess the reasonable alternatives to 

proposed actions that will avoid or minimize adverse effects of these actions upon 

the quality of the human environment.”  40 C.F.R. § 1500.2(e).  In addition to 

detailing environmental impacts, an EIS must “[r]igorously explore and objectively 

evaluate all reasonable alternatives.”  Id. § 1502.14(a).  Accord 42 U.S.C. 

§ 4332(2)(C)(i), (iii).  The rigorous and objective evaluation of all reasonable 

alternatives is “the heart” of the NEPA process and provides a “clear basis for 

choice among options by the decision-maker and the public.”  40 C.F.R. § 1502.14.  

Agencies must take a “hard look” at all reasonable alternatives.  Citizens for Smart 

Growth, 669 F.3d at 1212.   

An alternative need not be within an agency’s existing legal authority or a 

complete solution to the agency’s goals to warrant consideration and analysis.  40 

C.F.R. §§ 1502.14(c), 1506.2(d); Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 

827, 836 (D.C. Cir. 1972); Am. Oceans Campaign v. Daley, 183 F. Supp. 2d 1, 19–

20 (D.D.C. 2000); 46 Fed. Reg. at 18,027.   

The agency must “[d]evote substantial treatment to each alternative 

considered in detail including the proposed action so that reviewers may evaluate 

their comparative merits.”  40 C.F.R. § 1502.14(b).  To this end, agencies must 

“[s]tudy, develop, and describe appropriate alternatives to recommended courses of 
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action in any proposal which involves unresolved conflicts concerning alternative 

uses of available resources[.]”  42 U.S.C. § 4332(2)(E).  Accord 40 C.F.R. 

§ 1501.2(e).  Importantly, NEPA requires an “intense consideration of other more 

ecologically sound courses of action.”  Envtl. Def. Fund, Inc. v. U.S. Army Corps 

of Eng’rs, 492 F.2d 1123, 1135 (5th Cir. 1974).7  See also 40 C.F.R. § 1502.16.  

The failure to consider a reasonable alternative is fatal to the sufficiency of an EIS.  

Union Neighbors United, Inc. v. Jewell, 831 F.3d 564, 576 (D.C. Cir. 2016).   

B. The FEIS Unlawfully Restricts Analysis to All-or-None Alternatives. 

Before selecting alternatives to analyze for environmental impacts, the 

Corps engaged in a two-track process to develop, first, “water management” 

options for updates to the WCM and, second, “water supply” options for Georgia’s 

water supply demand.  The Corps then combined some options from each track to 

form the alternatives for the environmental impacts analysis required by NEPA.   

In the end, the only alternatives analyzed were largely up and down votes on both 

operations and water supply.  As to water management (operations), the Corps 

only analyzed the impacts of either maintaining current operations or adopting its 

proposed action alternative (“PAA”).  As to water supply (Georgia’s request), the 

Corps only analyzed the impacts of either maintaining current downstream 

 
7 See Bonner v. City of Pritchard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc) 
(adopting as binding precedent decisions by Fifth Circuit prior to October 1, 1981). 
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withdrawals from the Chattahoochee River or granting Georgia’s full request 

regarding these withdrawals.  A.R. 54038.  The only variation as to water supply 

related to minor differences in withdrawals from Lake Lanier. 

The net result of this process meant that there was no true “alternatives 

analysis” as required by NEPA.  The Corps’ water management approach meant 

that before conducting an environmental impacts analysis, the Corps had 

concluded that there was only one reasonable alternative to current operations: to 

take its proposed course of action.  The Corps devoted considerable space to 

describing these preliminary processes in the FEIS, so it is worth explaining how 

the process played out and, ultimately, resulted in NEPA violations. 

1. Phase One—Development of the Water Management Alternative. 

In the first phase, the Corps considered operational changes, separate and 

apart from consideration of Georgia’s water supply request.  A.R. 54389–95, 

54433.  It identified proposed water management “measures” for screening 

purposes, and then screened those measures to limit its review to “operational 

changes within existing congressional authorities.”   

The Corps’ screening criteria stated that any proposed measure should be 

consistent with the contemporary water resources needs of the basin to the extent 

practicable.  A.R. 54040.  Yet none of the measures was described as consistent 

with the water needs for ecosystems in the basin, let alone as ecologically sound.  
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Envtl. Def. Fund, 492 F.2d at 1135.  Nothing indicates that the Corps had even 

undertaken an assessment of the water resources needs for fish and wildlife 

conservation, including as to the Apalachicola River, floodplain and bay, as it 

developed operational options.   

The Corps categorically excluded from consideration reparative measures 

for the Apalachicola ecosystem, such as reversing harms from prior Corps actions 

(channel degradation) or remedying diversion of freshwater flows by the Chipola 

Cutoff.  A.R. 54046–49.  The Corps advised that those affected should seek other 

processes for an analysis of measures that “might provide environmental benefits.”  

Id.  The only measure that passed first screening related to the Apalachicola 

ecosystem involved “revisions to federally listed, threatened and endangered 

species operations,” which relates to compliance with the ESA, not the fish and 

wildlife conservation project purpose.  A.R. 54048, 54418.8  The Corps did not 

analyze the environmental impacts of the water management measures.  A.R. 

56083, 54536–924. 

The Corps then combined the measures that survived screening into 7 “water 

management alternatives.”  A.R. 54434–35 (Table 4.2-1).  All seven water 

 
8 Variations were present regarding the Corps’ separate duty to comply with the 
ESA (in the form of potential revisions to the 2012 revised IOP).  A.R. 54050.  The 
Corps subsumed these ESA duties, however, into its discussion of fish and wildlife 
conservation, rather than recognize them as distinct.  See A.R. 54048 (discussing 
potential revisions to RIOP under “fish and wildlife conservation”). 
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management alternatives contained the identical fish and wildlife conservation 

measure:  maintaining current operations regarding fish spawn and passage in the 

reservoirs and tail races.  Id.  The Corps ranked the “water management 

alternatives” from 1 (highest) to 7 (lowest) across equally weighted performance 

measures for each project purpose, and then averaged these rankings to create a 

composite ranking.  A.R. 54458–70.  Based on the composite ranking, the Corps 

selected its preferred “water management alternative”—Alternative 7.  A.R. 54470.  

None of the other alternatives were subjected to environmental impacts analysis. 

The Corps then moved water management Alternative 7 and water 

management Alternative 1 (the NAA or “current operations” alternative) onto the 

second phase:  consideration of Georgia’s water supply request.  A.R. 54434–35 

(Table 4.2-1).  None of the other 6 “water management alternatives” were 

considered in the second phase or evaluated in the environmental impacts analysis.  

A.R. 56083, 54536–924. 

2. Phase Two—Development of Water Supply Alternatives. 

In the second phase, the Corps considered options for Georgia’s water 

supply demand.  A.R. 54049.  The Corps used a water supply baseline consisting 

of withdrawals from Lake Lanier of 128 million gallons per day (“mgd”) (with an 
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assumed 29% return rate)9 and releases from Buford Dam to support withdrawals 

by Metro Atlanta water providers of 277 mgd (with an assumed 82% return rate) 

from the Chattahoochee River.  A.R. 54480 (Table 5.1-3). 

The Corps then identified and screened “water supply options” to meet 

Georgia’s water supply request.  A.R. 54479, 54485.10  The Corps screened out 

consideration of any water supply options (including water conservation) other 

than additional withdrawals from Lake Lanier and from the river downstream of 

Atlanta.  A.R. 54477–79. As to withdrawals downstream of Atlanta, the water 

supply “options” were either maintaining current downstream withdrawals (water 

supply options A (NAA) and B*) or granting Georgia’s 2015 water supply request 

in full (water supply options H*, I, J, K (PAA), L, and M).  A.R. 54052, 54476, 

54480 (Table 5.1-3), 55041, 55054.  Variations on downstream withdrawals arose 

 
9 The return rate represents the percentage of withdrawn water that is re-released 
into the system (e.g., through wastewater discharges and runoff).  
10 Georgia modified its water withdrawal request between the draft EIS and final 
EIS, and in response the Corps eliminated options C through G.  A.R. 54479.  
Options B* and H* were retained only for comparison.  Id.  Option H*, the 
preferred water supply option from the draft EIS, was eliminated because it relied 
on abandoned plans for construction of the Glades Reservoir and was also included 
in the final EIS only for comparative purposes.  A.R. 54479, A.R. 54499.  The 
remaining options (I through M) were added in the final EIS.  A.R. 54479.  This 
brief will mark those eliminated options with an asterisk since they were not viable 
alternatives and were therefore effectively eliminated from consideration.  
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only from assumptions about how much wastewater might be returned to the 

Chattahoochee River (“rate of return”).11   

As to withdrawals from Lake Lanier, the water supply “options” were: 

(1) current operations (options A, B* and L); (2) granting Georgia’s 2015 request 

(option K (PAA)); and (3) some combination of current operations and additional 

withdrawals (options M, H* and I).  Again, the assumed return rates varied.12   

3. Alternatives Selected for Environmental Impacts Analysis. 

The Corps then mixed and matched the two water management alternatives 

developed in Phase 1—current operations and the preferred water management 

alternative (“water management alternatives” 1 and 7)—with the water supply 

options that survived screening in Phase 2 to create ten composite alternatives.  

The Corps only submitted these composite alternatives to an environmental 

impacts analysis.  A.R. 54052, 54044–45.   

The final ten alternatives included current operations and two outdated 

alternatives referenced “only for comparison purposes.”  Rather than represent a 

 
11 These were either 29% based on the 2012 observed rate for withdrawals of 128 
mgd; 50% estimate based on the 2012 observed rate for withdrawals of 20 mgd; 
40.4% based on an independent analysis by the Corps that assumed the 
construction and operation of the Glades reservoir; or Georgia’s 2016 requested 
rate of 43%.  A.R. 54480 (Table 5.1-3), 54481–83.  
12 These were either 82% based on the 2012 observed rate, or the even higher 
return rates Georgia requested in 2013 (94%) and 2015 (95%).  A.R. 54480 (Table 
5.1-3), 54484.  
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range of alternatives, the remaining options contained very little variation and none 

where it counts.  They all either provided current water management operations or 

the Corps’ preferred water management changes.  They all included the same 

treatment of the fish and wildlife conservation project purpose:  maintain current 

operations for fish spawn and passage in the reservoirs and tailraces.  A.R. 54434 

(Table 4.2-1).  

Water Management Measures Alternative(s) 
Fish and 
Wildlife Current fish spawn and passage All 

 
The Corps considered only three general categories of water supply measures for 

withdrawals from Lake Lanier corresponding to current use, the draft EIS’ no 

longer viable PAA, and Georgia’s request. 

Water Supply Measures  
Lake Lanier Withdrawals Return Rate Alternative(s) 

Current: 
20 mgd authorized +  

108 mgd unauthorized 

29% return rate based on 2012 
observations 

1A (NAA), 
7A 

20 mgd authorized only 50% return rate based on 2012 
observations 1L, 7L, 7J 

Glades variations: 
20 mgd authorized, 
165 mgd additional, 

and some variation of 40 mgd 
originally from Glades 

Reservoir** 

40.4% return rate based on the 
Corps’ analysis for Option H*, 

including the Glades 
Reservoir 

7I, 7M 

Georgia’s 2015 request: 
20 mgd authorized, and  

222 mgd additional 
43% requested by Georgia 7K (PAA) 

Case 1:18-mi-00043-TWT   Document 165   Filed 01/08/21   Page 30 of 72



   
 

31 
 

** Option H* includes 40 mgd from Glades Reservoir; Option I adds 40 mgd to 
Lake withdrawals; Option M does not add 40 mgd to Lake withdrawals. 

Finally, the Corps’ options for downstream withdrawals equated to either 

maintaining current conditions or granting Georgia’s full 2015 request. 

Downstream River 
Withdrawals Return Rate Alternative(s) 

Current: 
277 mgd 82% based on 2012 observations 1A (NAA), 

7A 

Georgia’s 2015 request: 
379 mgd 95% requested by Georgia in 2016 

1L, 7I, 7J,  
7K (PAA), 

7L, 7M 
 
Thus, by the time the Corps had developed its “alternatives” for purposes of 

environmental impacts analysis under NEPA, the following limitations had been 

baked into the equation:  (1) the Corps would not consider any alternative that was 

outside its existing authority; (2) the Corps would either maintain current water 

management operations or adopt its proposed changes to the WCM; (3) the Corps 

would either allow current levels of river withdrawals or choose an alternative that 

granted Georgia’s 2015 river withdrawal request in full (379 mgd), (4) for Lake 

Lanier withdrawals, the Corps would either grant Georgia’s 2015 request (222 mgd 

with the requested 43% return rate) or the level of withdrawals (165 mgd) from the 

draft EIS’ since-rejected PAA, with some quantity of water that would have been 

withdrawn from the now infeasible Glades Reservoir; (5) the Corps would not be 

informed by any assessment of water resources needs for the Apalachicola 

ecosystem, either contemporary or into the future up to 2050, the same time 
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horizon as Georgia’s request; and (6) every alternative would do nothing more for 

the fish and wildlife conservation project purpose than maintain existing operations 

limited to fish passage and spawning. 

C. Reasonable Water Supply Alternatives Were Unlawfully Rejected. 

The Corps should have assessed the environmental impacts of all reasonable 

water management options in conjunction with all reasonable water supply options, 

rather than considering only the agency’s preferred water management alternative.  

A.R. 58493.  See 40 C.F.R. § 1502.14(a) (emphasis added); accord 42 U.S.C. 

§ 4332(2)(C)(i), (iii).  However, the Corps only assessed the environmental 

impacts of its preferred water management option, combined with a narrow set of 

similar water supply options, to compare against current operations.   

Nowhere did the Corps claim, much less demonstrate, that other water 

management options were infeasible or impracticable.  Holy Cross Wilderness 

Fund v. Madigan, 960 F.2d 1515, 1528 (10th Cir. 1992); WildEarth Guardians v. 

Nat’l Park Serv., 703 F.3d 1178 (10th Cir. 2013).  Nor did the Corps contend that 

they would be exorbitantly costly as compared to their preferred course of action.  

Airport Neighbors All., Inc. v. United States, 90 F.3d 426 (10th Cir. 1996).   
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An independent peer review of the Corps’ analysis13 found there was no 

evidence to justify the Corps’ rejection of water management alternatives based on 

its ranking approach in Phase 1.  A.R. 78447.  See also A.R. 45720.  USFWS also 

identified flaws with this approach, stating that the Corps’ EIS “obscures the actual 

range of differences between alternatives” such that “[s]mall differences within 

project purposes are treated the same as large differences when comparing 

alternatives.”  A.R. 58488–89 (across all alternatives, hydropower generation 

differed from the “no action” alternative by less than 0.25% but accounted for 20% 

of the final score for each alternative, affecting which alternative was selected).  

USFWS considered these problems “significant” because a proper methodology 

“would lead to formulation of an environmentally preferable alternative” based on 

their independent analysis.  A.R. 49304, 66640, 58493.  The Corps’ responded that 

revisiting its methodology “would result in considerable additional work if the 

selected alternative changes” and that “small differences” might be significant to 

stakeholders.  A.R. 58487, 54821.  

The Corps’ methodology, however, unreasonably restricted the range of 

reasonable alternatives that it considered into an all-or-nothing decision:  either 

approve the preferred water management measures or continue “current 

 
13 The Corps contracted with the Batelle Memorial Institute to conduct an 
independent, objective peer review of its NEPA process.  A.R. 78418. 
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operations.”  There was no middle ground.  See New Mexico ex rel. Richardson v. 

Bureau of Land Mgmt., 565 F.3d 683, 711 (10th Cir. 2009) (agency did not take a 

hard look when it rejected a reasonable alternative between the extremes of the no 

action and action alternatives); Rocky Mountain Wild v. Bernhardt, No. 

219CV00929DBBCMR, 2020 WL 7264914, at *8–10 (D. Utah Dec. 10, 2020) 

(striking down EIS that only considered leasing all or no available parcels for oil 

and gas development, failing to consider any middle ground).  While an agency 

“may prefer one alternative” from the start, it must “perform its environmental 

tasks with ... good faith objectivity.”  Envtl. Def. Fund, 492 F.2d at 1129 (citation 

and internal quotation marks omitted). 

A proper NEPA analysis might have led the Corps to choose a different, 

more ecologically sound course of action.  However, because the Corps failed to 

comply with NEPA through its segmentation of alternatives selection, it failed to 

consider the environmental impacts of all reasonable alternatives. 

D. The Corps Unreasonably Rejected Alternatives That Would Provide 
For Fish And Wildlife Conservation. 

The Corps rejected ecologically beneficial alternatives by mischaracterizing 

them as asking for a return to pre-dam conditions, which would negatively affect 

flood control.  The Corps’ mischaracterization of these proposals, however, was 

unreasonable, and therefore so too was its refusal to consider them.   
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Conservation Plaintiffs, for example, specifically proposed that the Corps 

develop and select an alternative that more closely mimics the amount, timing, and 

variability of natural flows to the Chattahoochee and Apalachicola Rivers, to the 

maximum extent practicable.  A.R. 46663–65, 45745, 47.  Others made similar 

requests to accommodate the Apalachicola Bay.  A.R. 45887–89. 

As part of its FWCA consultation with the Corps, USFWS recommended 

alternatives that would adequately provide for fish and wildlife conservation 

consistent with other project purposes, and repeatedly urged the Corps to consider 

ecologically sound measures.  A.R. 57608-10, 57621–22, 57773–74, 57806, 

58013–23, 58139, 58151, 58677.  In particular, USFWS recommended applying 

stable flow windows in the spring as a means of reintroducing “some natural flow 

regime components” to “restore structural and functional ecosystem elements that 

were lost or reduced as a consequence of flow regulation.”  A.R. 57608.  USFWS 

acknowledged that “restoration of other naturally occurring flow regime 

components may not be attainable” but that “[r]elatively small discharge changes 

can have substantial ecological effects.” A.R. 57602.  USFWS requested that if the 

Corps found these flow regimes unattainable, that it identify and recommend an 

attainable frequency of these flows.  Id.  These requests were ignored. 

The EPA similarly supported incorporation of “at least some level of 

naturalized instream flows” to improve water quality and aquatic life conditions in 
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the ACF Basin.  A.R. 45766 (emphasis added).  The EPA recommended that the 

FEIS explain how more natural flows would adversely impact flood risk 

management, but the Corps ignored that request as well.  A.R. 45766.   

The Corps mischaracterized these requests as asking for a wholesale return 

to the natural flow regime and then dismissed them with the unremarkable 

observation that dams had altered the flow regime so returning river flow to pre-

dam levels would “adversely affect the congressionally authorized purpose of 

flood risk management.”  A.R. 54427–28, 56278, 56044.  However, none of these 

requests asked the Corps to remove the dams or return to pre-dam conditions.  A.R. 

46663–65, 45745, 45747, 57602, 47608, 45766.     

The Corps’ strawman mischaracterization of the recommendations from 

Conservation Plaintiffs, USFWS, EPA and other public commenters meant that it 

failed to consider any water management measures that would more closely mimic 

aspects of natural flows.  The Corps inaccurately suggested that it could not even 

consider these more ecologically sound measures without “a specific directive to 

provide freshwater inflows to Apalachicola Bay.”  A.R. 56018, 56129.  This 

response failed to consider both the NEPA mandate to consider all reasonable 

alternatives, even if no current authorization exists, and the Corps’ clear statutory 

directive to ensure that its operations adequately provide for fish and wildlife 

conservation.  16 U.S.C. § 663.   
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Moreover, by mischaracterizing the requests by other federal agencies and 

the public, the Corps also failed to adequately respond to them.  See Ala. Power 

Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979) (“the opportunity to comment is 

meaningless unless the agency responds to significant points raised by the 

public.”); FBME Bank Ltd. v. Lew, No. 15-CV-01270 (CRC), 2016 WL 5108018, 

*1, *23 (D.D.C. Sept. 20, 2016) (finding that the agency’s failure to respond to 

significant comments that would have required a change in the proposed rule was 

arbitrary and capricious); Lilliputian Sys. Inc. v. Pipeline & Hazardous Materials 

Safety Admin., 741 F.3d 1309, 1313 (D.C. Cir. 2004). 

E. The Corps Rejected Alternatives for Supposed Lack of Details. 

The Corps also excluded from consideration a water management alternative 

that was developed collaboratively by the ACF Stakeholders, a nonprofit 

organization made up of cities, counties, industries, businesses, fishermen, farmers, 

historical/cultural, environmental, conservation, and recreation groups from 

Alabama, Georgia and Florida.  A.R. 54049.   

The ACF Stakeholders, Inc., developed a Sustainable Water Management 

Plan over the course of 5 years and submitted it for the Corps’ consideration in 

2015.  A.R. 45306–446.  The group worked closely with state and federal agencies 

as well as regional universities to compile the best available data in the ACF basis 

and used this in modeling by the Georgia Water Resources Institute (“GWRI”).  
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A.R. 45318.  They followed a rigorous process and methodology to develop their 

recommendations, A.R. 45328–37, including adaptive management and a suite of 

potential actions that would improve the projects’ operations.  A.R. 45361–5408. 

The Corps nevertheless rejected the proposal, reflected in a 130-page report 

detailing its methodology, findings, and recommendations, for failing to submit 

“technical details and assumptions.”  A.R. 54431, 54049.  However, the public 

does not bear the burden of providing detailed technical information when 

proposing alternatives for consideration.  Compliance with NEPA is a primary 

duty of every federal agency; fulfillment of this vital responsibility does not 

depend on the limited resources of the public.  City of Carmel-by-the Sea v U.S. 

Dep’t of Transp., 123 F.3d 1142, 1161 (9th Cir. 1997).  See also Ctr. for Biological 

Diversity v. U.S. Forest Serv., 349 F.3d 1157, 1166 (9th Cir. 2003).   

If essential information for making a reasoned choice among alternatives is 

not available, the Corps must obtain that information unless the costs of doing so 

would be “exorbitant.”  40 C.F.R. § 1502.22.  There is no evidence that the Corps 

requested that technical information from the ACF Stakeholders or independently 

sought to assess the recommended alternative using its own technical expertise.  

There is no evidence the Corps found the cost of obtaining the information 

“exorbitant.”  The Corps also summarily stated that the ACF Stakeholders’ 
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alternative would “violate several of the screening criteria” for the WCM update, 

without explaining which or how.  A.R. 54431.  

Finally, the Corps failed to consider any of the individual management 

measures the group proposed, any of which could have been independently 

considered.  Instead, the Corps rejected the ACF Stakeholders’ suggestions as if 

they had to be adopted whole cloth.  Id.  

F. All-or-Nothing Consideration of Downstream Water Request. 

The Corps unreasonably limited the range of alternatives for water supply by 

considering the environmental impacts only of alternatives that either maintained 

current downstream withdrawals or granted Georgia’s request as to those 

withdrawals in full.  A.R. 54476, 49572, 45755.  Where every action alternative is 

essentially the same, however, the agency fails to consider an appropriate range of 

alternatives.  California v. Block, 690 F.2d 753, 767–68 (9th Cir. 1982).  This does 

not constitute the intense consideration and objective evaluation of all reasonable 

alternatives required by NEPA.  Evtl. Def. Fund, 492 F.2d at 1135.  See 

Richardson, 565 F.3d at 711; Rocky Mountain Wild, 2020 WL 7264914, at *8–10. 

In addition, a reasonable middle ground was available to the Corps, 

including Georgia’s 2009 Water Contingency Planning Task Force’s 

recommendations, such as conservation measures used in conjunction with lower 

levels of water withdrawals.  However, as part of its Phase 2 screening, the Corps 
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arbitrarily excluded all conservation recommendations from the Task Force 

Report.  A.R. 29118–59.     

The EPA articulated the importance of including conservation as a “primary 

alternative before commitments are made for new supply/storage uses” and 

recommended specific conservation and efficiency measures.  A.R. 35164–65.  

EPA stressed that “[m]inimizing supply withdrawals with conservation measures 

can also reduce conflicts among uses, easing pressure on the ACF system as a 

whole, and easing management of releases and flows for environmental 

protection.”  A.R. 35164. 

The Corps, however, rejected consideration of any conservation measures 

during the Phase 2 screening process, concluding without any supporting facts or 

analysis that it was “unlikely” that additional conservation measures would result 

in a significant reduction in Georgia’s needs.  A.R. 54477, 55052, 45558.  This 

was not only objectively unreasonable, it also conflicted with the Corps’ own 

acknowledgement that if Georgia adopted conservation measures it would no 

longer need the full amount of water requested in 2015.  A.R. 54477.  The Corps’ 

assumption that conservation could not satisfy all of Georgia’s water supply needs 

did not justify its failure to consider to what extent conservation could meet some 

of those needs, and thereby require less water withdrawal from the system.   
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By only analyzing alternatives that granted or denied Georgia’s full request 

for withdrawals downstream of Atlanta, and ignoring a reasonable middle ground 

alternative, the Corps’ FEIS was fatally flawed.  Simmons v. U.S. Army Corps of 

Eng’rs, 120 F.3d 664, 666 (7th Cir. 1997) (citing 42 U.S.C. § 4332(2)(E)). 

G. Unsupported Return Rates Obscured Impacts of Alternatives. 

The Corps also applied different return rates to different withdrawal levels, 

which distorted the apparent impacts of each.  Return rates are a vital component 

of each alternative because they affect the net withdrawal of water from the 

system, which in turn affects the environmental impacts of each alternative.  The 

differences were not random.  The Corps applied higher rates for action 

alternatives, minimizing their perceived impact in terms of net withdrawal, and 

applied a lower rate of return to the “no action” alternative, making its impact 

appear greater.  California v. Block, 690 F.2d at 767–68.   

For example, the Corps assumed a return rate of 43% for 242 mgd 

withdrawals under Alternative 7K (PAA), meaning that the net withdrawal of 

water under that alternative would be around 138 mgd (242 minus 104 mgd).  A.R. 

54482.  If, instead, the Corps had applied the same 29% return rate it used for 

Alternative 1A (NAA), the net amount for 7K (PAA) would have come to around 

172 mgd (25% higher).  By assuming a higher rate of return for its preferred 

alternative, the Corps calculated a lower net withdrawal, which would then be 

Case 1:18-mi-00043-TWT   Document 165   Filed 01/08/21   Page 41 of 72



   
 

42 
 

viewed as having a lesser impact on the system.  Similarly, if the Corps had 

applied the 43% return used for Alternative 7K (PAA) to the “no action” 

alternative, the net withdrawal for 1A would have been deemed to be around 73 

mgd, rather than 91 mgd.  The Corps’ approach skewed the apparent 

environmental impact of each alternative by increasing the apparent net 

withdrawal under current operations, while reducing the apparent net withdrawals 

for all other alternatives.   

Moreover, the different return rates were arbitrary and not based in science.  

40 C.F.R. § 1502.24.  For alternatives using current Lake withdrawal amounts, the 

Corps used the observed rate from a single year, 2012.  A.R. 54481, 54484.  The 

Corps cited no report or data to support the 2012 rate, and the rate chosen was 

different from the data-based rate described by the Corps earlier in the FEIS.  A.R. 

54208.14  Izaak Walton League of Am. v. Marsh, 655 F.2d 346, 368–69 (D.C. Cir. 

1981) (EIS must “disclose the studies and data used in compiling environmental 

impact statements”).   

Moreover, as studies cited by the Corps show, return rates vary substantially 

from year to year, with returns to the Chattahoochee River Basin ranging between 

 
14 The study the Corps cites for current return rates refers to an 82% rate, but for 
the year 2009, and that rate is regionwide.  A.R. 32477.  For the Chattahoochee 
River, the 2009 return rate supported by that study was 79%.  Id. 
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56% and 79% from 2000–2009.15  A.R. 54208.  Of all the values available to the 

Corps for returns from withdrawals in the river downstream, the agency chose 

82%, the most aggressive rate of return, further inflating the amount of water 

apparently available in the system to downstream users.  Envtl. Def. Fund v. U.S. 

Army Corps of Eng’rs, 515 F. Supp. 2d 69, 81 (D.D.C. 2007) (agency’s failure to 

reckon with issues in its data and analysis violated NEPA).   

The Corps’ assumptions regarding return rates were unreasonable, and not 

independently verified.  They warranted further study particularly because the 

return rate urged by Georgia was 43%, a significant increase over even the high 

2012 Lake Lanier return rate (29%).  A.R. 54053.  Exaggerated assumptions about 

return rates would have colored the modeling and therefore the environmental 

impacts of each alternative. 

For alternatives built out of the DEIS’ rejected PAA, the Corps relied on a 

high return rate to Lake Lanier (40.5%) that it created using assumptions for 

structural and operational conditions that no longer exist (construction of the 

Glades Reservoir).  The Corps provided no explanation for its use of a return rate 

derived from conditions that no longer exist.   

 
15 The Corps’ discussion of interbasin transfers suggests that return rates to the 
Chattahoochee River were even lower, because “a disproportionate share of the 
water supply withdrawals from the Chattahoochee River Basin” for certain 
counties “is discharged into the Ocmulgee River Basin as treated wastewater” 
rather than back into the Chattahoochee.  A.R. 54208. 
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For alternatives granting Georgia’s downstream withdrawal request, the 

Corps relied entirely on Georgia’s 2016 rate of return estimate (95%), A.R. 54484, 

despite having found Georgia’s 2013 Lake Lanier return rate estimates “not 

possible,” and having to complete its own analysis to determine a realistic number.  

A.R. 54482.  For reasons unexplained, the Corps did not take the same hard look at 

Georgia’s 2016 return rate estimates as they relate to returns downstream of 

Atlanta, but instead adopted them wholesale.  A.R. 54484.  This blind trust is even 

more unreasonable because the methods used to estimate the new 95% return rate 

“were the same as in previous years,” used the higher of two wastewater flow 

projections, and assumed that future wastewater infrastructure would be developed.  

A.R. 70055, 70058–59. 

IV. Direct, Indirect and Cumulative Effects Analysis. 

The Corps’ compounding errors culminated in meaningless discussion of 

environmental impacts.  The Corps determined that all alternatives would only 

minimally change how much water reaches the Apalachicola River as compared to 

“current operations,” which never faced NEPA review, and then summarily 

concluded there could be little to no impact on the river, floodplain and bay.  If 

upheld, the Corps’ approach would turn the concept of an EIS on its head. 

NEPA requires the Corps to analyze the direct, indirect and cumulative 

impacts of its actions on the environment.  40 C.F.R. §§ 1508.7, 1508.25; Grand 
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Canyon Trust v. FAA, 290 F.3d 339, 341–43 (D.C. Cir. 2002).  The impacts 

assessment must utilize “quantified or detailed information” so that courts and the 

public can be assured that the Corps has taken the mandated hard look at the 

environmental consequences of the project.  Neighbors of Cuddy Mountain v. U. 

S. Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1998); Ecology Ctr. v. Castaneda, 

574 F.3d 652, 666 (9th Cir. 2009) (requiring “quantified or detailed data”); Nat. 

Resources Def. Council v. Callaway, 524 F.2d 79, 87 (2d Cir. 1975).  “Simple, 

conclusory statements of ‘no impact’ are not enough to fulfill an agency’s duty 

under NEPA.”  De. Riverkeeper Network v. F.E.R.C., 753 F.3d 1304, 1313 (D.C. 

Cir. 2014) (internal quotations omitted); Nat. Res. Def. Council, Inc. v. Hodel, 865 

F.2d 288, 298 (D.C. Cir. 1988) (conclusory statements in FEIS do not allow for 

informed decision-making or for review of the agency’s reasoning).    

The Corps failed to meet these standards by unreasonably subsuming 

harmful impacts from current operations into a “no action” baseline; unreasonably 

asserting that updates to the WCM were negligible insofar as the Apalachicola 

ecosystem was concerned; and unreasonably concluding that therefore no adverse 

impacts would result from its proposed course of action or any other alternative. 
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A. Direct and Indirect Impacts. 

The Corps failed to analyze either direct or indirect impacts16 by claiming 

that the updated WCM would not meaningfully change “current operations” and 

that therefore there would be no meaningful impacts.  That claim is directly refuted 

by the dramatic increases in upstream water withdrawals, severe drought 

operations plan, and impacts on streamflow that the FEIS acknowledged.  It also 

did not absolve the Corps of its duty to analyze the direct and indirect impacts of 

its actions. 

1. Major Changes to Water Withdrawals, Drought Operations. 

Under the PAA, withdrawals from Lake Lanier would increase by nearly 

190% (from the current 128 mgd to 242 mgd) and withdrawals downstream of 

Atlanta would increase by nearly 140% (from the current 277 mgd to 379 mgd).  

While the Corps granted Georgia’s water supply request through 2050, it did not 

analyze or forecast the impact of those withdrawals on fish and wildlife over the 

same period of time. 

The Corps’ summary chart, A.R. 54635 (Table 6.1-14), demonstrates that 

under the Corps’ proposed plan, “drought operations” would be triggered 7 times 

more often than under the NAA (21 rather than 3); the basin would remain in 

 
16 Direct impacts are caused by the action and occur at the same time and place as 
the action.  40 C.F.R. § 1508.8(a). Indirect impacts are later in time or farther 
removed from the location of the action.  Id. § 1508.8(b). 
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“drought operations” more than twice as long (17.6% rather than 6.7%); and the 

most severe “drought zone operations” would be triggered once, and last about 3 

months, as opposed to not being triggered at all under the NAA. A.R. 54634–35 

(Table 6.1-14).  As a result, the extremely low flows of 4,500 cfs from Woodruff 

Lock and Dam would be permitted to occur more frequently than under the 

NAA.17 A.R. 54635.  The Corps characterized these differences as “slight” without 

providing a rational basis for that assessment.  A.R. 54072.   

The Corps’ claim that the PAA would not materially affect downstream 

flows to the Apalachicola River as compared to the NAA conflicts with its own 

statements elsewhere in the FEIS.  For example, the Corps acknowledges that 

under the PAA, Lake Lanier water levels would be slightly higher in February and 

from July to September, and slightly lower in December to mid-January, and May 

to June.  With more water retained in Lake Lanier, it stands to reason that less 

water is available to be released downstream.  This becomes all the more important 

considering that streamflows during July to September are among those most 

critical to the health of the Apalachicola ecosystem.  A.R. 58015. 

As to how upstream flows would impact downstream flows, the Corps’ own 

analysis is internally inconsistent.  For example, the Corps concluded that even 

 
17 Triggering drought operations would suspend some RIOP provisions, which are 
in place to ensure the minimum downstream flows necessary to protect listed 
species.  A.R. 54635, 54048.   
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though all action alternatives would have “slightly adverse” effects on streamflow 

in upstream reaches of the Chattahoochee River, these effects would somehow 

disappear by the time that flow reached the start of the Apalachicola River, and by 

extension, the remainder of the river, the floodplain and bay.  The Corps fails to 

reasonably explain how this would happen.  A.R. 54580 (Table 6.1-9).   

The Corps concedes the obvious: “actions taken at the upstream portion of 

the basin affect conditions downstream.”  A.R. 54169.18  That fundamental fact of 

hydrology undermines the Corps’ conclusion that, without intervention, the 

adverse effects to flow in the Chattahoochee River would be cured by the time that 

water reached the head of the Apalachicola River.     

The Corps appears to have made its impact assessment based on mandatory 

flow requirements (e.g., for ESA purposes) and optional flow goals.  Therefore, 

whether the Corps considered streamflow changes major or minor depended on 

how it affected those goals.  The Corps did not indicate that it considered the 

streamflow needs of the Apalachicola River, bay and floodplain to reasonably 

 
18 See also A.R. 54071 (flow conditions downstream affected by dam operations); 
A.R. 54114 (depletion of flows in the lower Flint River Basin put pressure on 
reservoirs in the Chattahoochee River Basin to provide necessary minimum flow); 
A.R. 54120 (upstream dam operations affect river downstream); A.R. 54183 
(operations at Buford Dam have a “direct effect” on downstream resources); A.R. 
54215 (“Upstream users can consumptively divert water, precluding availability of 
water yield to a downstream user.”); A.R. 54315 (changes in upstream flow 
management affect stream levels); A.R. 54592 (“Releases at Buford Dam would 
generally govern flow conditions in the Chattahoochee River downstream…”).   
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ascertain the environmental impacts of streamflow changes.  No mandatory flows, 

beyond the ESA minimums, exist, and the Corps developed no flow goals meant to 

meet the Apalachicola ecosystem’s needs.   

2. Failure to Consider Direct and Indirect Impacts. 

The Corps’ failure to consider the direct and indirect impacts of its actions 

began with its assessment of the “no action” alternative as having no more than a 

“negligible” impact on the environment.  A.R. 54834 (Table 6.4-2), 54835 

(negligible impact on vegetation and wildlife in Apalachicola River and 

floodplain), 54849 (negligible effect on fish and aquatic resources), 54859 

(negligible effects on terrestrial vegetation communities, freshwater and estuarine 

wetland communities, and terrestrial wildlife resources, including birds, mammals 

and insects and other invertebrates).  This conclusion is belied by the ample 

evidence of on-going harm resulting from the Corps’ current operations.   

The Corps did not undertake a forthright assessment of the status of these 

ecological resources from which it could draw such conclusions about the NAA.  

In the “Affected Environment” Section of the FEIS, the Corps relied on sources 

from the 1970s and 1980s to describe the productivity of the Apalachicola River, 

floodplain and bay.  A.R. 54305; 54319; 54322.  As to wildlife, the Corps did 

nothing more than provide a description of the types—not the status—of birds, 
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mammals, alligators, amphibians, fish and terrestrial microinvertrebrates generally 

found in the ACF Basin.  A.R. 54309–12.   

The Corps acknowledged that the Apalachicola floodplain had been 

“changing” during the last 30–40 years from flow reductions, with a decrease in 

tree species and reduced connectivity to the river, which has implications for 

vegetative communities and wildlife.  A.R. 54305.  But the Corps took none of 

these impacts into account when considering the impacts of its NAA (and, by 

extension, all other alternatives).  Instead, it drew the conclusion that these natural 

resources would suffer no harm because none of the alternatives would 

meaningfully change as compared to NAA flows.19 

These summary “no impact” conclusions fly in the face of the Corps’ own 

acknowledgment that the Apalachicola River is no longer pristine and that the 

Apalachicola Bay faces pressure because of the control of upstream flows.  A.R. 

54314, 54923.  The Corps failed to offer a rational connection between its 

recognition that the Apalachicola ecosystem has been subjected to a variety of 

 
19 See A.R. 54057 (PAA would bring “[n]egligible/no changes” to oyster industry); 
A.R. 54074, 54835 (“magnitude and duration of floodplain inundations . . . would 
be very similar” to current operations); A.R. 54075 (no “appreciable effects” on 
fish and aquatic resources in Apalachicola River); id. (only “negligible effect” on 
Apalachicola Bay estuary for estuarine fish and aquatic resources); id. (“[b]ecause 
the changes in flow and water quality conditions in the Apalachicola River and 
Bay” between NAA and PAA “would be negligible, no incremental effects on 
species for which essential fish habitat has been designated under a fishery 
management plan would be expected to occur.”); A.R. 54078–79. 
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stressors and alterations—many in the Corps’ control—and its conclusion that 

continuing these actions would have little to no impact. 

The Corps claimed to assess water quantity impacts on fish and aquatic 

resources in the Apalachicola ecosystem based on “discharge rates and area of 

floodplain habitat.”  A.R. 54841.  However, given the Corps’ premise of 

“negligible” flow changes across all alternatives and its failure to consider the 

impact of its current operations, the Corps of course found there would be no 

meaningful impacts.  The same was true for salinity in the bay, since again, the 

Corps relied on no difference in flow to claim no impact.  A.R. 54859–60.    

The Corps also failed to assess the environmental impact of increased 

drought operations on the Apalachicola River, floodplain and bay.  The Corps 

concluded that the impacts of all alternatives would be the same as the NAA, even 

with drastically different drought operations.  A.R. 54834 (Table 6.4-2), 54835–39 

(reaching same conclusion for all alternatives).  Even when the Corps 

acknowledged that the new drought operations would result in slight adverse 

effects on flow conditions, the Corps opined that there would still be no effect on 

vegetation and wildlife because the effects were expected to occur infrequently and 

last a few weeks or less, and that therefore the ecosystem would “endure.”  A.R. 

54837.  See also A.R. 54835–39 (reaching same conclusion for all alternatives).  

The Corps provided no factual basis for this conclusion and no assessment of what 
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would constitute “endurance.”  The Corps also failed to account for the devastating 

impacts of prior drought operations on the ecosystem. 

The Corps’ assertion that the new drought operations would be “slightly 

beneficial” basin-wide did not absolve it of the duty to analyze the impacts of those 

actions on the environment.  A.R. 54634–38.  40 C.F.R. § 1508.27(b)(1) (“A 

significant effect may exist even if the Federal agency believes that on balance the 

effect will be beneficial.”).  And this duty was not limited to ESA compliance 

(A.R. 54634-38, discussing minimum flows for listed species), but rather arose 

under NEPA to analyze impacts on the broader environment, as well as the 

authorized project purpose to adequately provide for fish and wildlife conservation 

under the FWCA.  See 16 U.S.C. § 663.  The Corps’ wholesale failure to consider 

these impacts violated NEPA. 

B. The Corps Relied on Flawed Assumptions.  

The Corps’ “no impacts” conclusions were based on its the claim of “no 

[meaningful] changes” to flows, which in turn was based on flawed assumptions.  

These included an improper 2007 baseline to measure the severity of impacts, 

assumptions about surface water consumption that were misleading, and a 

problematic dataset on which the Corps relied for decision making. 
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1. The Corps Improperly Used a 2007 Baseline to Measure Impacts. 

To try to simulate conditions in the basin for the NAA, the Corps built in 

assumptions regarding diversions for water supply and agricultural irrigation based 

on data from a single year, the drought year of 2007.  A.R. 54536.  The Corps thus 

made 2007 the “baseline for determining the severity of effects” on other project 

purposes from reallocating storage in Lake Lanier for water supply.  A.R. 54044.  

See also A.R. 54061–70 (Table ES-6).  The Corps acknowledged that 2007 

“represent[ed] the greatest annual amount of net water diversion in the basis during 

the period of simulation and, consequently, the year of greatest stress on the system 

from water withdrawals.”  A.R. 54394.  Using 2007 as a baseline, therefore, 

understated and skewed potential adverse impacts from proposed increases in 

water withdrawals by measuring those against the condition of the basin during an 

extreme drought year.   

This snapshot is of the worst recorded drought year for the ACF River 

Basin.  A.R. 54114, 54212, 54394, 54536.  During and leading up to 2007, the 

ACF Basin experienced extreme drought conditions, which triggered drought 

management operations that caused significant harm to the Apalachicola River, 

floodplain and bay.  A.R. 54114, 72724–25.  

The Corps claimed this baseline provides the most conservative estimates 

for water withdrawals for human use.  A.R. 54423.  Instead, the 2007 baseline 
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skews the adverse impacts of alternatives, including the Corps’ PAA, so they 

appear much less severe than they actually are.  For example, flows in the 

Apalachicola were limited to 5,000 cfs for much of 2007.  A.R. 54127–28, 

(Figures 2.1-17, 2.1-18).20  The Corps used this fact to claim that the PAA would 

have no effect on the Apalachicola because the PAA would also keep flows at 

5,000 cfs during droughts (or 4,500 cfs during extreme droughts).  A.R. 54074, 

54406, 54632–33, 54859–60.  But during 2007, there was insufficient water in the 

river to support a healthy ecosystem in the Apalachicola River and Bay.  A.R. 

72724–25.  As a result, this “no effect” determination equates to devastating 

drought conditions and stress on the ecosystem.   

Not only is this misleading, but it presupposes ecosystem failure as its 

baseline.  An EIS cannot rely on a “material misapprehension of baseline 

conditions.”  Friends of Back Bay, 681 F.3d at 588.  By skewing its baseline 

environmental impacts’ assessment by relying on a single, extreme drought year, 

the Corps renders comparison of alternatives arbitrary.  See, e.g., Valley County, 

Idaho v. U.S. Dep’t of Agric., No. 1:11-CV-233-BLW, 2012 WL 3067572, *7–8 

 
20 A 1998 Report found that “a flow of about 11,000 cfs is required to provide 
sufficient depths at tributary mouths for fish to move between the tributaries” and 
the Apalachicola River.  A.R. 54314.  Floodplain connectivity “increases 
substantially with flows exceeding 29,000 cfs.”  Id.  See also A.R. 54127-28, 
Figures 2.1-17,  2.1-18 (mean daily discharges as measured at gages for 
Apalachicola River).   
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(D. Idaho 2012) (EA would be invalid if the mistake skewed its assessment of 

baseline environmental impacts and rendered alternatives comparison arbitrary); 

Friends of Back Bay, 681 F3d at 588 (an EIS violates NEPA if it relies on a 

material misapprehension of the baseline conditions).   

2. Surface Water Use Assumptions. 

The Corps also assumed high levels of surface water use for “current” 

conditions, which obscured the impact of the action alternatives’ additional surface 

water use.  Although the Corps recognized a significant decline in upstream 

surface water withdrawals between 2005 and 2010 (by 33%), the Corps chose to 

use the higher values “from the 2005 report ... to reasonably represent or slightly 

exceed current water use across the Georgia portion of ACF Basin for purposes of 

this analysis.”  A.R. 54194.  The Corps made the same determination regarding 

surface water use in the ACF Basin in Alabama, which also showed a decline in 

withdrawals by 2010.  A.R. 54201, 03 (Table 2.1-18).  Although the Corps 

discussed comparable values for Florida, it is not clear what values they used to 

represent Florida’s water withdrawals.  A.R. 54203–04 (Table 2.1-19).   

Similarly, the Corps observed that Metro Atlanta’s surface water 

withdrawals, which increased by 73% from 1975 to 2006, peaked in the years 2006 

and 2007 (to a range of 386–400 mgd).  A.R. 54193.  Yet the Corps used these 

peak numbers—rather than what it had used for Georgia-wide surface water use, 
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2005 use—as constituting a “reasonably conservative representation of present 

withdrawals in the Metro Atlanta counties.” Id.  A.R. 54193–94.  The Corps also 

confirmed that rather than base its analysis on water quantities for which 

withdrawal was authorized, it would use these “[a]ctual quantities withdrawn from 

surface waters in Georgia ... in modeling the ACF Basin for the purpose of 

updating the Master Manual and project WCMs.”  A.R. 54195.   

Baking higher water withdrawal values into the analysis (as representing 

“current use”), however, obscured the impacts of the Corps’ proposed increases in 

water withdrawals by artificially elevating the starting point of current water usage 

for purposes of comparison.  A.R. 54194.   

3. Problems with Dataset.  

The Corps relied on fundamentally flawed modeling to conclude that even if 

Georgia were permitted to dramatically increase upstream water withdrawals, as 

requested,21 and even if the Corps also withheld unprecedented amounts of water 

upstream to store in the event of droughts,22 these major activities would produce 

 
21 From the current 128 mgd to 242 mgd from Lake Lanier, an increase of nearly 
190%, and from the current 277 mgd to 379 mgd from the Chattahoochee River 
downstream of Buford Dam, an increase of nearly 140%.  
22 The updated WCM increases the number of times the Corps will impose 
“drought operations” by 600% (meaning upstream storage of water occurs more 
often and is therefore not available for downstream use during those times); triples 
the amount of time that drought operations will remain in effect; and initiates 
drought operations earlier in the year, when flows are most critical for fish and 
wildlife breeding and reproduction downstream. 
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no meaningful change in the freshwater flows to the Apalachicola River, and 

therefore have no adverse ecological impact.  With no further analysis, the Corps 

extended that conclusion as also applying to the floodplain and bay.   

Experts involved throughout the process flagged that there were serious, 

fundamental problems with the Corps’ model.  But this did not give the Corps 

pause.  The Corps took no “hard look.”  Rather, the Corps relied on the model to 

justify its actions and, ultimately, to avoid a true impacts analysis. 

The Corps’ model, called the Hydrologic Engineering Center (“HEC”)-

ResSim model is built on a data set—the “Unimpaired Flow” (“UIF”) data set—

that has been roundly, and regularly, criticized as faulty, incomplete and unreliable.  

A.R. 45560–73.  The Corps relied on the model to imagine how water would have 

flowed through the ACF river system in the absence of any human influence over 

more than 70 years, and then relied on it to measure how various human activities 

would change the flow of water through the system.  That the underlying data set is 

bad poisoned the entire enterprise.  It yielded unreliable and unrealistic results.   

The Corps’ unwillingness to take a hard look at that data set and its model—

particularly in the face of critiques23 and logic-defying conclusions— violates 

 
23 A.R. 45560–66 (for unexplained reasons, different “versions” of the UIF data set 
produced many and sometimes staggeringly different results in depicting “historic 
flows” in the Apalachicola River); A.R. 45562; A.R. 45563 (flaws in the 
assumptions built into the UIF data set that have yet to be addressed); A.R. 45564 
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NEPA.  The errors are not small or inconsequential.  They are glaring.  For 

example, the data suggest “[t]rends ... that are at odds with precipitation, including 

obviously erroneous abrupt rises and falls in streamflow.”  A.R. 45564.  Moreover, 

the simulated flows for the Apalachicola River do not match observed flows, 

especially during simulated flows of less than 12,000 and 8,000 cfs.  A.R. 34698–

99.  And in particular, when actual flow was near 5,000 cfs, “the simulated flows 

were generally higher,” meaning that the model “understated the occurrence of 

flows at or slightly above 5,000 cfs.”  A.R. 34699.  They also fail to factor in 

increased agricultural consumption in the Flint River over time, when these 

increases would have serious implications for the Apalachicola River, A.R. 45564, 

which forms at the confluence of the Flint with the Chattahoochee River, A.R. 

45563–64. 

In October 2012, the Georgia Water Resources Institute (“GWRI”) of the 

Georgia Institute of Technology24 issued a study titled “Unimpaired Flow 

Assessment for the Apalachicola-Chattahoochee-Flint River Basin.”  A.R. 52418–

35.  The study found that the 1939–2008 dataset the Corps used for its ACF 

 
(systemic errors in the data set that compromise UIF estimates and thereby 
undermine the validity of the model); A.R. 34698–99.  See also A.R. 49573. 
24 GWRI is a member of the National Institutes for Water Resources established by 
federal law, see Water Resources Research Act of 1984.  GWRI is a state-federal 
partnership striving to provide better scientific and policy relevant information to 
water resources management agencies, policy makers and other stakeholders in the 
southeast and elsewhere.  A.R. 47766–67. 
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modeling, A.R. 52426, “contain[ed] significant systematic errors at daily as well as 

monthly time resolutions,” that daily measurement errors were particularly critical 

as they “frequently exceed[ed] several thousand cfs at many ACF reaches,” and 

that “[t]hese errors undermine the results of ResSim and other river basin 

simulation models operating on daily time steps.”  A.R. 52421.  The study found 

that “some of the estimation procedures have systemic biases and produce 

inaccurate streamflow estimates over several years[,] ... [s]everal reaches 

exhibit[ed] unimpaired flow trends that are clearly inconsistent with precipitation 

trends[,]” and “artificial and systemic water transfers from wet seasons and years 

to drought periods” which are “hydrologically invalid [adjustments] and can lead 

to over-optimistic assessments.”  A.R. 52614.   

When the Corps published the draft EIS in 2015, GWRI observed that the 

Corps employed the VIC hydrologic model to generate projected unimpaired 

flows, but did not provide information regarding the calibration and validation of 

this model in order to allow the public to evaluate the accuracy of those streamflow 

projections.  A.R. 47772.  At a fundamental level, GWRI pointed out that the VIC 

hydrologic model approach “introduce[d] at least two critical errors.”  First, the 

Corps’ model disregarded the fact that the northern and southern watersheds in the 

ACF basin experience different hydrologic stresses.  Second, the Corps’ model 

assumed that all future inflows would have the exact same sequence of wet and dry 
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periods as the historical, unimpaired flows when in reality changes in climate are 

expected to alter the sequence of wet and dry periods.  Based on these critical 

errors, GWRI determined that the model’s “generated future inflows are irrelevant 

and cannot inform the WCM updating process.”  A.R. 47772.   

GWRI identified additional, systemic errors in the HEC-ResSim modeling 

of future projections, including the unreasonable assumption that “evaporation 

rates from the reservoirs would remain at historical levels even though increased 

temperatures are expected to increase evaporation,” and the failure to consider “the 

effect of increasing temperatures on water withdrawals, especially agricultural 

withdrawals,” since these impacts mean that “irrigation withdrawals will increase 

even if irrigated land and crop patterns remain at current conditions,” itself an 

unfounded assumption.  A.R. 47772.  Despite providing some general graphs, the 

Corps also failed to “actually evaluate the effects of climate change on stakeholder 

performance metrics,” whereas a scientifically sound analysis would actually result 

in “drastically different conclusions than those in the DEIS.”  A.R. 47772–73.  

GWRI also reiterated concerns it had identified before regarding serious errors 

built into the unimpaired flow dataset.  A.R. 47773.   

 The Corps did not respond to the merits of GWRI’s 2016 comments on these 

points.  Instead it claimed that it could “consider only data that has been provided 

as part of the NEPA process” and that the agency used “the best available science 
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it possessed.”  A.R. 56547.  But NEPA requires a little more than that.  Agencies 

must “seek out and consider all existing scientific evidence relevant to the decision 

at hand.”  Miccosukee Tribe of Indians of Fla. v. United States, 420 F. Supp. 2d 

1324, 1336 (S.D. Fla. 2006) (citing Heartwood Inc. v. U.S. Forest Service, 380 

F.3d 428, 436 (8th Cir. 2004)).  Accord 40 C.F.R. § 1502.22.  The Corps’ claim 

that it could “only” consider data “provided” during the NEPA process is legally 

erroneous.  Rather, the Corps had a duty to “seek out” and “consider” the “existing 

scientific evidence.”  Commenters identified such scientific evidence, and the 

Corps did not consider it.  The Corps acknowledged that its own modeling had 

“limitations,” see EIS Appendix O, A.R. 59449, but did not compensate for those. 

 The Corps defended its use of the HEC-ResSim model as the best tool 

available but did not address the issues with the data and assumptions put into the 

model.  A.R. 56547.  The Corps only stated that when models were “refined” and 

“initial baseline models were conducted” for the ACF basin, this was explained in 

workshops “to familiarize stakeholders with the model and its capabilities.”  Id.  

The Corps did not address the input errors that distort the modeling.  The Corps 

referred to Appendix O of the FEIS, the “Extended Unimpaired Flow Report 

January 1939 December 2012 for the Apalachicola Chattahoochee Flint ACF River 

Basin,” but that document is a descriptive report and did not respond to the 

comments raised either.  A.R. 59791–870.  It is not sufficient for the Corps to 
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justify decisions based on a dataset without considering the impact of critical 

omissions and errors in that data that affect its reliability and should inform how 

and whether it is used for decision-making.   

In addition, after the Corps released the FEIS, but before the action was 

finalized, Florida and other commenters submitted additional information relating 

to concerns with the datasets on which the Corps based its modeling, and 

ultimately, conclusions.  A.R. 49573–76 (and cited attachments).25  This 

information included recent evidence submitted by Florida relating to Georgia’s 

consumptive use on the Flint River.  But there is no evidence in the record that the 

Corps made the required, additional NEPA determination thereafter.  Sierra Club 

v. Van Antwerp, 526 F.3d 1353, 1360 (11th Cir. 2008) (where agency receives 

additional information it must determine “whether ... the information reveals 

significant effects on the quality of the human environment not previously 

considered,” and “[i]f new, significant effects are shown, the agency must prepare 

an SEIS.”  (citing 40 C.F.R. § 1502.9(c)(1); Marsh v. Or. Nat. Res. Council, 490 

U.S. 360, 374 (1989)).  In the ROD, the Army admitted receiving the expert 

testimony including different modeling from Florida but dismissed it out of hand 

 
25  See, e.g., A.R. 52399–407 (Corps’ UIF relies on Georgia data); A.R. 52374–90; 
A.R. 52377; A.R. 52407 (farm pond data not disclosed on claim of privilege). 
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because it arose during the original action brought against Georgia.  A.R. 146–47.  

The origin of the information, however, is not material; the content of it is.   

C. The Corps Failed to Consider Cumulative Impacts. 

The Corps failed to analyze the cumulative impacts of its action on the 

Apalachicola ecosystem.  NEPA regulations defines cumulative impacts as those 

which “can result from individually minor but collectively significant actions 

taking place over a period of time.”  40 C.F.R. § 1508.7.  In its Cumulative Impact 

Section, A.R. 54920–24, the Corps stated that “the process and the impact analysis 

presented in this final EIS consider the cumulative effects of the continued 

operation of … USACE projects in the basin.”  A.R. 54920.  But as demonstrated 

above, the Corps did not analyze the impacts of its current operations, and instead 

folded them into a “no action” baseline that was never subjected to NEPA analysis 

and obscured the continuing harms to the Apalachicola ecosystem and the impacts 

of alternatives measured against it. 

The Corps acknowledged it needed to evaluate the cumulative impact of 

“pertinent federal and nonfederal activities that are reasonably foreseeable,” 

including impoundments in Georgia and Alabama that are used for a variety of 

purposes.  A.R. 54920.  But here, the Corps considered only the results of a 

“preliminary survey” it conducted more than a decade earlier, in 2002, which it 

recognized was likely incomplete and outdated.  The Corps nevertheless 
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determined, without explanation, that it was “detailed enough to provide a 

reasonably accurate summary of the noteworthy surface water impoundments in 

the ACF Basin.”  A.R. 54920.  That the survey may have been “detailed” does not 

provide a reasonable basis to conclude that it was a competent reflection of current 

actions, much less foreseeable ones.  The Corps did not explain why it never 

completed more than a “preliminary” survey nor obtained results closer in time to 

its 2015 draft EIS or its 2016 FEIS.  By the time the Corps issued its 2017 Record 

of Decision, the results of the survey were still preliminary and 15 years old. 

In addition to this unreasonable reliance on an outdated survey, the Corps 

failed to consider the most recent evidence of impoundments and excessive water 

usage along the Flint River, evidence the state of Florida submitted along with its 

comments on the FEIS.26  The Corps provided no competent explanation for 

disregarding this information, especially after having treated more outdated 

information on the same topic as pertinent to its cumulative impacts analysis. 

 
26 A.R. 39589 (“Water consumption in the Atlanta suburbs and elsewhere has 
already reduced the flow of the Upper Flint River by 70%.”); A.R. 51797 (same); 
A.R. 50779–81, 50809 (impacts from agricultural irrigation); A.R. 51241 (“water 
use is the primary factor causing record low streamflow and other alterations in 
regional hydrology.”); A.R. 52786–88 (water use impacts); A.R. 50339 (increase 
“in agricultural water demand over the past several decades is associated with an 
increased frequency of extreme low flows in Ichawaynochaway Creek and a more 
than 20-fold reduction in the minimum flow compared to the pre-irrigation era.”); 
A.R. 51341 (“Current rates of water use are likely unsustainable and pose a 
significant threat to stream health” and biodiversity of the Flint River.”). 
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The Corps acknowledged that since 1988 it had issued permits under the 

Clean Water Act for 9 nonfederal reservoirs in the ACF Basin and that these 

represented a total surface area of about 5,000 ac and a safe yield of about 175 

mgd, to address public supply needs in Metro Atlanta.  But the Corps did not 

analyze the impact of those reservoirs’ operation on the ACF River Basin, 

specifically on downstream users.  Instead, the Corps concluded that the PAA’s 

accommodation of Georgia’s water supply request through 2050 would eliminate 

the need for constructing additional reservoirs for at least 20 years, and therefore 

reduce adverse cumulative impacts from those non-existent reservoirs.  In other 

words, the Corps considered only the effect of those reservoirs on the construction 

of more reservoirs in Georgia to meet that state’s water supply needs.  The Corps 

did not consider the incremental downstream impact of the PAA (the Corps’ full 

granting of Georgia’s water supply request) in combination with the operation of 

Georgia’s additional reservoirs, to analyze the cumulative effects of these on 

downstream ecosystems.   

As for cumulative impacts on biological resources anywhere in the ACF 

River Basin, the Corps dispensed with these in a total of 4 paragraphs.  A.R. 

54923.  None assesses cumulative impacts as required under NEPA.  And none 

even mentions cumulative impacts on the Apalachicola River and floodplain. 
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The Corps’ first paragraph acknowledged in cursory fashion the numerous 

pressures “and increased stress in recent years” that the Apalachicola Bay estuary 

is facing, including from upstream anthropogenic pressures, but dismisses these 

impacts with the conclusory assertion that the ecosystem has remained 

“productive.”  A.R. 54923; 54078–79 (stating that estuary has remained generally 

“productive”).  The Corps provided no metric to demonstrate the asserted 

productivity of the estuary and makes no effort to assess the comparative 

productivity of the estuary today as compared to 30 years ago or as it might look 

30 years into the future, into 2050.  The Corps completely disregarded the dramatic 

loss of productivity in the estuary over the years and the fisheries collapse in 2013.  

The Corps also ignored the fact that many of the same pressures affecting the bay 

also adversely affect the river and floodplain.  Without taking any of this into 

account—information the Corps had before it—the Corps’ statement cannot 

possibly constitute a cumulative impacts analysis as required by NEPA. 

While having acknowledged that pressures on the bay including those from 

“flow modification from upstream reservoirs,” the Corps claimed that only 

“[a]ppreciable flow alteration (in terms of quantity, quality, timing, and 

distribution) would be likely to have potential effects on the Apalachicola Bay 

estuary, including its commercial fisheries.”  A.R. 54923 (emphasis added).  The 

Corps provided no factual basis for this assertion and failed to account for any of 
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the many impacts the ecosystem, including its commercial fisheries, has already 

suffered as a result of reduction in these flows.  The Corps then reiterated the same 

faulty premise from the direct and indirect impacts’ section analysis: because flow 

conditions from the PAA and other alternatives “would not differ appreciably” 

from current operations, the Corps’ action “would likely have a negligible effect on 

the aquatic resources and ecological function of the Apalachicola Bay estuary.”  

A.R. 54923.   

To conduct the requisite cumulative impacts analysis, the Corps was 

required to consider the incremental effect of its action (continued operations in the 

basin) when added to other past, present and reasonably foreseeable actions—in 

short, the same pressures the Corps described in the abstract.  But the Corps did not 

consider these together.   

 The Corps’ third and final paragraph on the topic similarly failed to honor 

the “cumulative” part of the “cumulative impacts” analysis.  Here, the Corps 

merely stated that “[a]ny negligible changes to hydrodynamic conditions in the bay 

that would occur under the PAA would most likely be inconsequential compared to 

the cumulative effects of anticipated sea level rise on physical and ecological 

conditions in the estuary.”  A.R. 54078-79. 
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What the cumulative impact of these effects, in conjunction with the Corps’ 

continued operations in the basin, might be, remains unanswered.  The Corps 

therefore failed to perform the cumulative impacts analysis NEPA requires. 

V. Mitigation. 

Lastly, although the Corps found that the updated WCM would have 

significant adverse effects on fish, wildlife and water quality in reaches of the 

Chattahoochee River, the agency failed to consider or discuss mitigation measures 

to lessen those harms.  A.R. 46728–30, 49377, 45730–31, 45570–71, 49591, 

58763–64, 46601, 45742, 49591, 78441.  An EIS must consider mitigation 

measures (not in the proposed action), which includes avoiding, minimizing, 

rectifying, reducing or eliminating and compensating.  40 C.F.R. §§ 1508.25(b), 

1508.20(a)–(e), 1502.14(f), 1502.16(f), (h); Robertson, 490 U.S. at 351.  

“[O]mission of a reasonably complete discussion of possible mitigation measures 

would undermine the ‘action-forcing’ function of NEPA.”  Methow Valley, 490 

U.S. at 352.  “Without such a discussion, neither the agency nor other interested 

groups and individuals can properly evaluate the severity of the adverse effects.”  

Id.  This discussion is necessary for “guaranteeing that the agency has taken a 

‘hard look’ at the environmental consequences of proposed federal action.”  Id. 

The Corps found that the increased water withdrawals from Georgia would 

lead to increased discharges of wastewater based on the return rates included in the 
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action alternatives.  A.R. 54057.  Those increased wastewater discharges would 

increase the phosphorous, nitrogen and dissolved oxygen content in the 

Chattahoochee River, all of which affect water quality and species health and cause 

significant adverse effects.  Id. Despite these significant adverse effects, the Corps 

failed to consider or discuss any mitigation measures, instead suggesting it need 

not consider any because these impacts were “indirect.”  A.R. 54925.  NEPA 

requires consideration of the “means to mitigate adverse environmental impacts,” 

40 C.F.R. § 1502.16(h), including both indirect and direct impacts.  Id. § 1508.8.  

The Corps also suggested that it had considered water management 

measures that would offset adverse effects but failed to identify a single one.  A.R. 

54079.  Although the discussion of mitigation measures need not be at the level of 

a full-fledged mitigation plan, it must, at a minimum, provide some documented 

information or analysis supporting its position.  Methow Valley, 490 U.S. at 352; 

Ky. Riverkeeper, Inc. v. Rowlette, 714 F.3d 402, 413 (6th Cir. 2013); Okanogan 

Highlands All. v. Williams, 236 F.3d 468, 473 (9th Cir. 2000); Nat’l Parks 

Conservation Ass’n v. U.S. Dep’t of Interior, 46 F. Supp. 3d 1254, 1321 (M.D. Fla. 

2014)27 (EIS that identifies mitigation measures without evaluating effectiveness is 

“useless” for assessing whether adverse impacts would be mitigated.).  

 
27 Adhered to on reconsideration, No. 2:11-CV-578-FTM-29CM, 2015 WL 476163 
(M.D. Fla. Feb. 5, 2015), aff’d sub nom. Nat’l Parks Conservation Ass’n v. U.S. 
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In the end, the Corps punts all mitigation to Georgia, arguing that it is 

Georgia’s responsibility to regulate the increased wastewater discharges that will 

result from the Corps’ actions.  A.R. 56014.  However, it is the duty of the acting 

agency to consider “[a]ll relevant reasonable mitigation measures that could 

improve the project ... even if they are outside the jurisdiction of the lead agency or 

the cooperating agencies.”  46 Fed Reg at 18,031.   

The Corps also failed to mention any mitigation for the adverse effects that 

would occur elsewhere in the ACF Basin, because the Corps considered them to be 

“negligible” or “slight[].”  A.R. 54926, 56333, 55959, 56250, 58764.  However, 

“Once the proposal itself is considered as a whole to have significant effects all of 

its specific effects on the environment whether or not significant must be 

considered and mitigation measures must be developed where it is feasible to do 

so.”  46 Fed Reg at 18,030 (emphasis added). 

CONCLUSION 

For these reasons, Conservation Plaintiffs respectfully request that the Court 

grant summary judgment in their favor. 

 

 

 
Dep’t of the Interior, 835 F.3d 1377 (11th Cir. 2016), and aff’d sub nom. Nat’l 
Parks Conservation Ass’n v. U.S. Dep’t of the Interior, 835 F.3d 1377 (11th Cir. 
2016).  
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