APALACHICOLAﬁIVERKEEPER

SAVING AN AMERICA TREASURE

DecembeB0, 2009

Submitted Electronicallyia
http://www.sam.usace.army.mil/pa/agEm/mail list.ntm#form

Colonel Byron Jorns
Commander, Mobile District
U.S. Army Corps of Engineers
PO Box 2288

Mobile AL 366280001

RE  Notice of Intent To Revise Spe of Draft Environmental Impact Statement for
Updating the Water Control Manuals for the Apalachig€@kattahoocheé€&lint
River Basin To Account for Federal District Court

Dear Colonel Jorns:

Apalachicola Riverkeeper appreciates the opportunity to camhon theabovereferenced
notice of intent regarding tHeraft Environmental Impact Statement for Updating the Water
Control Manuals for the Apalachice@hattahooche€&lint RiverBasini t he A DrThdsd EI SO
comments aren addition to the scoping oaments submittedn the Draft EISy the
Apalachicola Riverkeeper on March 15, 2009

On July 17, 2009)Judge Paul A. Magnusanled that the Corpdid not have the authoritp
utilize the Buford Dam/Lake Sidney Lanier project for water supply purpdses. result, the
Cor p s 6 managemeatftthe federabalachicolaChattahooche€&lint (ACF) system is
illegal. Judge Magnusoalsoruled that water supphyithdrawalsfrom Lake Laniewill be
reduced to no more thd® million gallons per dalgegiming in July 2012, unless tl&orps
obtains Congressional authorization for water suppth@parties to the litigation reach some
other resolution.It is crucial that from this point forward the Corps manageMbE system to
ensure protection of theelogical integrity of the ACF ecosystem and to maximize water
conservation.

The Apalachicola Riverkeeper urges the Corps to conduct a comprehensive and robust analysis
of the environmental consequences of potential management régmties ACF River Basin

and to develop and recommend a water management regime that will protect and restore the
ecological health of the Apalachicola River and Bay and the entire ACF syBteamdamental to

such a regime is the establishment and protection of the indieasmneeded tprotect and

restore the chemical, physical, and biological integrity oft6& systemand to protect and

recover threatened and endangered species and species ktisiskitical that the instream flow
needs be assessed through thaftlEIS and protected by the final recommended.plan
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ManagementOf The ACF Has Caused
Devastating ImpactsTo The Apalachicola River and Bay

The Apalachicola River is a national treasure and one of the most productive river systems in the
southeastlt has been designated by the United Nations as an International Biosphere Reserve,
by the United States as a National Estuarine Research Reserve, and by the State of Florida as an
Outstanding Florida Water. The river harbors the most diverse assemblegghofdter fish in

Florida, the largest number of species of freshwater snails and mussels, and the most endemic
species in western Florida. The river basin is home to some of the highest densities of reptile
and amphibian species on the continent.

TheApal achicol ads waters and fl oodplain are al :
Apalachicola Bay, one of the most productive estuaries in the northern hemisphere.

Apalachicola Bays home taone ofthe largesand most productiveyster harvestingreain

the Gulf of Mexico, one of the principal nurseries for Gulf shrimp and blue crabs, and major
commercial fishing operations. Apal achicol a
and over 10 percent of anddaeproxidethousamds sf comynerdiae r s .
fishing, recreational fishing, and ecotourism jobs, and form the cornerstone of the economy of

six Florida counties.

Despite its enormous ecological value, the Apalachicola River ecosystem has been severely
degra@das a result afhe construction andperation of theACF reservoirstheimpoundment of

water by additional nefrederal upstream reservoicensumptive uses of water upstream, and a

long history of navigational dredgingThese activities havaddteredt he r i ver 6s fl ow r
reduced the riverés hydraulic complexity and
in the riverdés rich sl ough slestaHdilized andwdermedthes, and
river channel Decreased waterlevelsn t he ri ver have caused the A
and sloughs to dry out, with severe ecological effe€te floodplain forest is drying out and

swamp trees are dying off in large numbers.

It is essential thahe Corpslevelop andmplement gundamentally new approach to managing
the ACF

Scoping Recommendations

The Draft EIS Must Evaluate Alternatives That Will Protect and Restore the
Ecological Health of the Apalachicola River and Bay, and the Entire ACF System

AiTheprimary purpose foan environmental impact statement is to serve as an afctioimg
deviceto insure thathe policies and goalsf NEPA are infused into th@ecision making
process.40 C.F.R8 1502.1.The policy goals of NEPA include a continuing responsibility on
the part of the federal government to use all practicable means to:
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(2) ffulfill the responsibilities of each generation as trustee of the
environment for succeeding generations;

(2) fiassure for all Americans safe, healthful, productive, and
estheticdly and culturally pleasing surroundings; [a0d]

3) fiattain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other undesirable
and unintended consequences

42 U.S.C. § 4331(b)The Draft EISmustiistate how alternatives considered in it and decisions
based on it will or will not achiewgthese policy goals, and the goals establishedthgr
environmental laws and policies. 40 C.F.R. § 1502.2(d).

The Draft EIS musplay animportant role in tk decision making process and is twobe used

to Arationalize or | @BC.KFR. §l5R&ToidsthistheBraft&ElSr e ady
mustensure that high quality environmental information is available to public officials and
citizensbefore decisions are made and actions are talketinat informatiorcan helpthe Corps

make decisioneegarding the Water Control Manuditet are based on an understanding of
environmental consequences, and take actions that protect, restore, and enhancernngaih

40 C.F.R. 88 1502.1, 1501(@mphasis added)

A. The Draft EIS Must Rigorously Explore and Objectively
Evaluate All Reasonable Alternatives

The DraftElS mustfrligorously e x pl or e and objectively evaluat
40C.F.R. 8§ 1502.14(a) (emphasis addethisr e q u i thoesgh @nsitleration of all
appropriate methods of acc o miptensesdmgidargtiontohe ai m
ot her more ecol ogi c alEhwonmental Defense Gwnthcsve@orpodf act i
Engineers of U.S. Army92 F.2d 1123, 1135 (GCir. 1974) (emphasis added)ike all EISs,

t he Dr af tijnduiteSeasonabld alteinatives not within the jurisdiction of the lead

a g e n'c4§ C.RR. § 1502.14(c)A viable butunexamined alternativeill render the Draft
ElSinadequate See, ag. Muckleshoot Indiafribev. U.S. Forest Servicd77 F.3d 800, 814

(9th Cir. 1999).

The Draft EIS also must explore an appropriate range of alternatives. Because the nature and
scope of the proposed action (revision of the Water Control Manuallshavesignificant
basinwide impacts, the Draft EIS must examine a bromage of alternativesAlaska

! The January 2009 Scoping Repiodorrectlys uggests t hat alternati vedycanutsi de
only be evaluated through preparatioradéasibilitystudy. SeeJ anuary 2009 Scoping Report
alternatives suggested are outside the existing authority of the Corps and could mdébented without

additional congressionalthority. Suggestions that are outside the existing Corps authority may be considered by
conducting a feasibility study and making appropriate recommendations to Congress for their authorjzation
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Wilderness Recreation and Tourism v. Morriséi F.3d 723, 729 (9th Cir. 199Ghe range of
alternatives that must be considered is determined by the nature and scope of the proposed
action and thegreater the impacts and scope of the proposed action, the greater the range of
alternatives that must be considgrexeSierra Club vEspy 38 F.3d 792, 803 (5th Cir. 1994)

(the range of alternatives that must be considered in an environmental assessment decreases as
the environmental impact of the proposed action becomes less and less substantial). The range
of alternatives consideres not sufficient if each alternative has the same end reStdte of

California v. Block 690 F.2d 753, 767 (9th Cir. 1982) (holding that an inadequate range of
alternatives was considered where the end result of all eight alternatives evaluated was
development of a substantial portion of wilderness).

B. The Recommended Alternative Must ProtecAnd RestoreThe Ecological
Health Of The Apalachicola River and BayAnd The Entire ACF System
And Comply With Environmental Protection Laws

The alternative remmmended by the Draft EIS must comply with the national water resources
policy established by Congress in 2007, the longstanding water resources federal objective to
enhance the environment, and the full suite of federal laws and policies designeddictipeote
environment.

In 2007, Congress established a new national ptiiatywasmmediately applicable to all water

resources projects. Of particular importance tcatternatives analysis in the Draft EIS is the

newr equi rement thast pabjewbsershabbufiprotect]]
natural systems and mitigate[e] any unavoidable damage to natural sgstems3 3 U-3S. C 196
(established by § 2031(a) of the Water Resources Development Act of 2007).

Enhancement of the eneimment has been an important federal objective for water resources
programdor decades Corps regulations in place since 1980 state that:

ALaws, executive orders, and national pol i
that the quality of the enanment be protected and, where possible, enhanced as the

nation grows. . . Enhancement of the environment is an objective of Federal water

resource programs to be considered in the planning, design, constructiopgeaaitbn

and maintenance of projecs. Opportunities for enhancement of the environment are

sought through each of the above phases of project develop8metific considerations

may include, but are not limited tactions to preserve or enhance critical habitat for

fish and wildlife; maintain or enhance water quality; improve streamflow

preservation and restoration of certain cultural resouacekthe preservation or

creation of wetlands.

33 C.F.R. § 236.4. (emphasis added).
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Critically, thealternative ultimately recommended by tBraft EISmust also comply witlthe

full suite of federal lawsnd policies designed to protect the environment. These inthede,

Endangered Species Act, the Clean Water Act, the Safe Drinking WatéhédMagnuson

Stevens Fishery Conservation andrldgement Acthe Coastal Zone Management Aahd the

new mitigation requirementgpplicable to Corps civil works projedtsat were established gy

2036(a) oftheWater Resources Development Act of 2007. Timesemitigation requirements

must be satffed, among other timesyhenever the Corps will beecommending a project

alternative in an EIS33 U.S.C. § 2283(d)The recommended alternatiweust also comply

with the strictures of Judge Paul A. Magnuson

The alternative uitnately recommend by the Draft EiSustalso comply with th&€lean Water
Act water quality certification requirements of Florida, Alabama, and Georgia. This includes
compliance with= | o r stratténgtream flow protection requirements.

C. ReasonableAlternatives That Must Be Considered

Apalachicola Riverkeeper urges the Corpfutty and comprehensivelgonsideran alternative
that managethe ACF system tensure the maintenance of ecologically sound instream flows
that will protect and restore tlelnemical, physical, and biological integrity of thpalachicola
River and its floodplain, the Chattahoochee River, the Flint River, and the ApalachicolEnBay
will recover threatened and endangered species and species at risk in those waters

Apalachicola Riverkeeper further urges the Corps to fully consider the following
recommendations to help implement this alterngtiveascomponents of other alternatiyes

1 Requiethat theappropriate ecologically sound instream flows be established jbiyntly
the Administrator of the U.S. Environmental Protection Agency, the Director of the U.S.
Fish and Wildlife Service, the Director of the National Oceanic and Atmospheric
Administration, and the Director of the U.S. Geological Survey, in consultatiortheith
National Academy of Science3he ideal flow regime would be one that mimics the
guantity, timing, and quality of flows prior to construction of the dams and reservoirs
within the ACF system.

1 Impos restrictions on municipal water supply withdrawtilat include (a) prohibiting
individual withdrawalsf such withdrawals individually or cumulatively will affect the
ability to maintain the necessary instream flows;pif@hibiting specificwithdrawals
unless the municipality utilizing the withdrawas demonstrated that it has implemented
an enforceable source water protection program that includes the protection of critical
areas through such actions as the purchase of easements or lands and includes the
enactment of regulations that promote low aopdevelopment; (@rohibiting specific
withdrawals unless the municipality utilizing the withdrawal has also demonstrated that it
is utilizing water efficientlyand (d) prohibitinghew or increasettansfers of water into,
out of, or between th&CF Basin and other watershedslmsins
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1 Increae storage capacity bsuch things adredging sediments captured by the Lakes;
raising the top of the damandacquiringflood prone areas and reducing flood control

1 Increagthepercentage of water returnemthe river (in a clean condition);

1 Requieimplementation of ggressive conservation measures that could reduce
withdrawals and depletions from tAE€F system

Il. The Draft EIS Must Comprehensively Analyze theDirect, Indirect, and Cumulative
Impacts of the Proposed Alternatives

In comparing and analyzing potential alternatithe,DraftEIS must examine, among other
things, the direct, indirect, and cumulative environmental impaaduf range ofalternatives,

the conservation potential of thaskernatives, and the means to mitigate adverse environmental
impacts. 40 C.F.R. 8 1502.1&his assessment is essential for determining whether less
environmentally damaging alternatives are available.

TheDraft EIS mustprovidd quant i fli ed iomf ahrhdenpacts mauding the
cumulative impactsso that the courts and the public can be assured that the Corps has taken the
mandated hard look at the environmental consequences of the Pigeghbors of Cuddy

Mountain v. U. S. Fos Servicel37 F.3d 1372, 1379 (9th Cir. 199Blatural Resources

Defense Council v. Callawa$24 F.2dr9, 87 (2d Cir. 1975) Critically, if information that is

essential for making a reasoned choice among alternatives is not available, then@anisain

that informatorunl ess t he costs of doing so would be

Direct impacts are caused by the action and occur at the same time and place as the action.
Indirect impacts are also caused by the action, but are |ateraror farther removed from the
location of the action. 40 C.F.R. § 1508@umulativeimpacts are

At he I mpact on the environment which resul
when added to other past, present, and reasonably foreseeatdafiiions regardless of

what agency (Federal or néiederal) or person undertakes such other actions.

Cumulative impacts can result from individually minor but collectively significant
actions taking place over a period of ti me

40C.F.R.81508.7A cumul ati ve i mpact anal ystreadtheensur es
identified environmental concern in a vacuanGrand Canyon Trust. FAA 290 F.3d339, 316
(D.C. Cir. 2002).

A meaningful analysis of cumulative impacts must identify:
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(1) thearea in which effects of the proposed project will be felt; (2) the impacts
that are expected in that area from the proposed project; (3) other agviasts
present, angroposed, and reasonably foreseeatileat have had or are expected
to have impaa in the same area; (4) the impacts or expected impacts from these
other actions; and (5) the overall impact that can be expected if the individual
impacts are allowed to accumulate.

TOMAC, Taxpayers Of Michigan Against Casinos v. Nod8h F.3d 852 (CC. Cir.2006)

(quoting Grand Canyon Trys290 F.3dat 345); Fritiofson v. Alexander772 F.2d1225,1245

(5™ Cir. 1985)(holding this level of detail necessary even at the less detailed review stage of an
Environmental Assessment)

Where, as here, th@oject area encompasses entire river bagiescumulativempactsanalysis

must analyze the cumulative effects of other projects in those river b&sase.gLaFlamme

v. F.E.R.C, 852 F.2d 389, 4002 (9th Cir. 1988)Natural Resources Defense @wil v.

Callaway, 524 F.2d 79, 94 (2d Cir. 1975). This includesaalysisof the cumulative effects of

federal, state, and privapeojects andctions. The requiremettd assess neRederal actions

not Ai mpossible to i mgssive:noeaendbes nouneed ecatolovea bl e or
private |l and to be able to assess the i mpact
project area Resources Ltd., Inc. v. Roberts@® F.3d F.3d 1300, 1306 (9th Cir. 1993)

As CEQ has made clean, situations like those in the ACF whetee environment has already
been greatly modified by human activitigss not sufficient to compare the impacts of the
proposed alternative against the current conditions. Insteabaseline must include a clear
description of how the health of the resource has changed over time to determine whether
additional stresses will push it over the edge. Council on Environmental QGalitgidering
Cumulative Effects Under the National Environmental Policyafdtl (Janary 1997).

A. Types OfImpacts That Must Be Analyzed

It is critical that the Draft EIS analyze the direct, indirect, and cumulative impacts of proposed
alternative management regimes on the:

1 Hydrology, channel morphology, stream flomqgluding devations from the historical
water levelstiming of freshwater flowsand ratural flood pulse), and water quantity in
the Apalachicola River and the ACF Basin;

1 Water quality, salinity levelgndnutrient composition in the Apalachicola River and
Bay, and he ACF Basin;

1 Fish and wildlife in the Apalachicola Rivdfloodplainand Baythe ACF Basin,and the
Gulf of Mexicoincludingimpactsto commercially and recreationally harvested species,
andto affected migratory species throughout their range

1 Speciedisted as threatened or endangered under the federal Endangered Species Act
(including both impacts within the Apalachicola River and ACF Basin and population
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wide impacts), and to areas designated as critical habitat under the federal Endangered
SpeciedAct in the Apalachicola River and ACF Basin;

1 Riverine and floodplain wetlands, including the Apalachicola River floodplain wetlands,
and the Apalachicola River floodplain forests and sloughd

1 Marine fish and species and their habiutdtich require nutents and fresh watérom
Apalachicola River and Bap sustain thie offshoreGulf ecosystemotherwise known as
the AGreen. Rivero effect

B. Actions that Must Be Evaluated In TheCumulative Impacts Analysis

To comply with the cumulative impact asse®nt requirementthe Corps musinalyze

whether and how the proposed alternative management regimes could supplement, aggravate, or
intensifythe impacts of the following types of past, present, and reasonably foreseeable future
actionsthroughout the rtire ACF Basin:

1 Past, present, and reasonably foreseeable fwiater withdrawals from the

ApalachicolaChattahoochee, and Flint Rivers from Federalj Rederal, and private

projects and actions

Past, present, amdasonably foreseeable futuesmervoir anddam operations

Past navigational dredging activiti@gith particular emphasis on changes in channel

morphology, water levels, and floodplain forests and wetlands);

1 Past, present, and reasonably foreseeable development, including commeideaitied,
and road construction

1 Reasonably foreseeable future changes in rainfall, water quantity, salinity, wetland losses,
sea level rise, and storm evetitat will result from climate change.

1 Reasonably foreseeable future improvements in water c@tsar.

E

C. The Proper Baselinefor Analyzing Cumulative Impacts

In analyzing the cumulative effects of the activititscussed aboy¢he Corps musldefine and

utilize the historical flow conditions (p#&CF Federaland prenonFederal dams and resgeirs)

of the Apalachicola, Chattahoochee, and Flint rivers as the baseline, with particular attention to
the historical flow regimef the Apalachicola RiverDivergence from the historical flow

conditions in the ACF have resulted in significant advemgeacts to Apalachicola River and

Bay. As noted above, if this information is not currently available, the Corps must obtain this
information unless the costs of doing sowdmdd i e x 0 r40C.R.Ra §1502.22

To establisltheproper baseline, thDraft EIS shouldlocument and evaluatiee historical
changes in the ACF Basin with respect to the following indicators:

1 Historical flows {.e., the predam and reservoir flow regimes), including the amount,
timing, and quality of flows in the ACF river
1 Acres ofriver and floodplairwetlands lost;
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Acres of native upland habitats lost;

Miles of streambed lostr modified

Changesn stream flows;

Changes in ground water elevations;

Changes in the concentrations of indicator water quality constituents;

Changes in the abundance, distribution, and diversity of indicator fish commuaitees
Changes in rainfalland reasonably foreseeable future changes

E

Apalachicola Riverkeeper refers the Corps topteedam flowsoutlined in Attachment 1 to

these commets (Attachment 1 was also provided with March 15, 2009Apalachicola
Riverkeeper scoping commehts he unimpaired flow data set should be calibrated to achieve a
comparable representation of the-gdeen flows inAttachment 1to ensure that it accuehy

reflects what would occur under natural conditions.

To accurately analyze and understand the impacts to natural resources, consideration of rainfall
must be included and appropriate compensation made for climatic changes. Our evaluation of
the reldionship indicates that flows are significantly reduced even though the most recent
droughts are no worse than the previous droughts. This invalatatgsstification for lowering
minimum flows due ta@ontentionghat droughts are becoming more severe.

Apalachicola Riverkeeper also urges the Corps to abandon its auetradology of calculating
basin inflow,as that methodology does not accurately reftdldws to the basin

Il The Draft EIS Should Be Subjected TdndependentPeer Review

Apalachicola Riverkeeper requests a peer reviewhbyNational Academy of Sciencles the
Draft EIS and Water Contrdflanualsfor the ACF Basirpursuant t3 U.S.C. §

2343(a)(3)(A)(iii). T h epla& dor vpaterécontrol management for the ACFciearly
controversi al as def iswygmfidantipyblictdispate as to the size, e . The
naur e, or effect s o fasignificant gubliodispute isito trereabnodic h er e i
environmental costs or benefits of the profect. | red prejetts are as controversial as the

Corp®decision regarding water control management within the ACF Basin.

ApalachicolaRiverkeeper requests that the Cocharge the National Academy of Sciences with
reviewing and assessing, among other things:

(1) The instream flows needed to protect and restore the chemical, physical, and biological
integrity of the Apalachicola River and its floodplain, the Chattahoochee River, the Flint
River, and the Apalachicola Bay; and the instream flows needed tcerdbogatened
and endangered species and species at risk in those waters.
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2 The implications for the ecological integrity and health ofApalachicola River and its
floodplain, the Chattahoochee River, the Flint River, and the Apalachicolarigizy he
water control plans being evaluated by the Corps;

3 The health and viability of the fish dnvildlife resources within thApalachicola River
and its floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay
under the water cordl plans being evaluated by the Caripsluding the flows and
timing of those flows needed to ensure the health and viability of these fish and wildlife
resources;

4 The effects on species listed as threatened or endangered under the federal Ehdangere
Species Act, and the effects Bndangered Species As¢signated critical habitat within
the Apalachicola River and its floodplaimder the water control plans being evaluated
by the Corpsand

) The effects of the various water control plans orfltted protection values of a healthy
Apalachicola River floodplain.

Thank you for the opportunity to provide comments.

Sincerely,

— R

2. L) | S oA~ A
! A N/

Dan Tonsmeire
Riverkeeper

DTSy

WATERKEEPER ALLIANCE
MEMBER
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Attachment 1

Pre and Post Dam Flow Comparison Hydrographs

Flow Comparison

Apalachicola River at Chattahoochee, Florida

Pre-Dam Post-Dam

1923-1955 1975-2007

33-yr period before 33-yr period after
filling of Lanier filling of West Point
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Pre-Dam Flows

For Groups of Years Ranked by Average Annual Flow

ge of 11 middle yea
DRY - Average of 11 lowest years
DROUG HT — Average of :

DROUGHT

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Pre-Dam Vs Post-Dam

DRY - Average of 11 lowest years

Annual Rainfall Unchanged
10% LESS annual flow
(30% LESS Apr-Aug flow)

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

A NON-PROFIT ORGANIZATION DEDICATED TO THE PROTECTION AND STEWARDSHIP OF THE APALACHICOLA RIVER & BAY

PO Box 8 (232B Water Street) Apalachicola FL 32329 (850) 658936 Riverkeeper@ApalachicolaRiverkeeper.org

Printed on 100% Recycled Paper. Join us in saving the environment one tree at a time.



Apalachicola Riverkeeper Scoping Comments
DecembeB0, 2009
Pagel3

Pre-Dam Vs Post-Dam

DROUGHT Average of 3 Ic

Annual Rainfall Unchanged
18% LESS annual flow
(38% LESS Apr-Aug flow)

P,.e o
n

Post-dam

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

BASELINE FLOWS

DROUGHT

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
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