
 

 
 

December 30, 2009 

 

 

Submitted Electronically Via 

http://www.sam.usace.army.mil/pa/acf-wcm/mail_list.htm#form 

 

Colonel Byron Jorns 

Commander, Mobile District 

U.S. Army Corps of Engineers 

PO Box 2288 

Mobile AL 36628-0001 

 

RE: Notice of Intent To Revise Scope of Draft Environmental Impact Statement for 

Updating the Water Control Manuals for the Apalachicola-Chattahoochee-Flint 

River Basin To Account for Federal District Court  

 

Dear Colonel Jorns: 

 

Apalachicola Riverkeeper appreciates the opportunity to comment on the above-referenced 

notice of intent regarding the Draft Environmental Impact Statement for Updating the Water 

Control Manuals for the Apalachicola-Chattahoochee-Flint River Basin (the ñDraft EISò).  These 

comments are in addition to the scoping comments submitted on the Draft EIS by the 

Apalachicola Riverkeeper on March 15, 2009.   

 

On July 17, 2009, Judge Paul A. Magnuson ruled that the Corps did not have the authority to 

utilize the Buford Dam/Lake Sidney Lanier project for water supply purposes.  As a result, the 

Corpsô current management of the federal Apalachicola-Chattahoochee-Flint (ACF) system is 

illegal.  Judge Magnuson also ruled that water supply withdrawals from Lake Lanier will be 

reduced to no more than 10 million gallons per day beginning in July 2012, unless the Corps 

obtains Congressional authorization for water supply or the parties to the litigation reach some 

other resolution.  It is crucial that from this point forward the Corps manage the ACF system to 

ensure protection of the ecological integrity of the ACF ecosystem and to maximize water 

conservation.   

 

The Apalachicola Riverkeeper urges the Corps to conduct a comprehensive and robust analysis 

of the environmental consequences of potential management regimes for the ACF River Basin 

and to develop and recommend a water management regime that will protect and restore the 

ecological health of the Apalachicola River and Bay and the entire ACF system.  Fundamental to 

such a regime is the establishment and protection of the instream flows needed to protect and 

restore the chemical, physical, and biological integrity of the ACF system, and to protect and 

recover threatened and endangered species and species at risk.  It is critical that the instream flow 

needs be assessed through the Draft EIS and protected by the final recommended plan. 
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Management Of The ACF Has Caused 

Devastating Impacts To The Apalachicola River and Bay 

 

The Apalachicola River is a national treasure and one of the most productive river systems in the 

southeast.  It has been designated by the United Nations as an International Biosphere Reserve, 

by the United States as a National Estuarine Research Reserve, and by the State of Florida as an 

Outstanding Florida Water.  The river harbors the most diverse assemblage of freshwater fish in 

Florida, the largest number of species of freshwater snails and mussels, and the most endemic 

species in western Florida.  The river basin is home to some of the highest densities of reptile 

and amphibian species on the continent.   

 

The Apalachicolaôs waters and floodplain are also the biological factory that fuels the 

Apalachicola Bay, one of the most productive estuaries in the northern hemisphere.  The 

Apalachicola Bay is home to one of the largest and most productive oyster harvesting areas in 

the Gulf of Mexico, one of the principal nurseries for Gulf shrimp and blue crabs, and major 

commercial fishing operations.  Apalachicola Bay provides nearly 90 percent of Floridaôs oysters 

and over 10 percent of the nationôs oysters.  The river and bay provide thousands of commercial 

fishing, recreational fishing, and ecotourism jobs, and form the cornerstone of the economy of 

six Florida counties.   

 

Despite its enormous ecological value, the Apalachicola River ecosystem has been severely 

degraded as a result of the construction and operation of the ACF reservoirs, the impoundment of 

water by additional non-Federal upstream reservoirs, consumptive uses of water upstream, and a 

long history of navigational dredging.  These activities have altered the riverôs flow regimes; 

reduced the riverôs hydraulic complexity and habitat diversity; smothered and displaced habitat 

in the riverôs rich sloughs, floodplains, and channel margins; and destabilized and widened the 

river channel.  Decreased water levels in the river have caused the Apalachicolaôs floodplains 

and sloughs to dry out, with severe ecological effects.  The floodplain forest is drying out and 

swamp trees are dying off in large numbers.   

 

It is essential that the Corps develop and implement a fundamentally new approach to managing 

the ACF.   

 

Scoping Recommendations 

 

I . The Draft EIS Must Evaluate Alternatives That Will Protect and Restore the 

Ecological Health of the Apalachicola River and Bay, and the Entire ACF System 

 

ñThe primary purpose of an environmental impact statement is to serve as an action-forcing 

deviceò to insure that the policies and goals of NEPA are infused into the decision making 

process.  40 C.F.R. § 1502.1.  The policy goals of NEPA include a continuing responsibility on 

the part of the federal government to use all practicable means to: 
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 (1) ñfulfill the responsibilities of each generation as trustee of the 

environment for succeeding generations;ò 

 

 (2) ñassure for all Americans safe, healthful, productive, and 

esthetically and culturally pleasing surroundings; [and]ò 

 

 (3) ñattain the widest range of beneficial uses of the environment 

without degradation, risk to health or safety, or other undesirable 

and unintended consequences.ò 

 

42 U.S.C. § 4331(b).  The Draft EIS must ñstate how alternatives considered in it and decisions 

based on it will or will not achieveò these policy goals, and the goals established by other 

environmental laws and policies.  40 C.F.R. § 1502.2(d).   

 

The Draft EIS must play an important role in the decision making process and is not to be used 

to ñrationalize or justify decisions already made.ò  40 C.F.R. § 1502.5.  To do this, the Draft EIS 

must ensure that high quality environmental information is available to public officials and 

citizens before decisions are made and actions are taken so that information can help the Corps 

make decisions regarding the Water Control Manuals that are based on an understanding of 

environmental consequences, and take actions that protect, restore, and enhance the environment.  

40 C.F.R. §§ 1502.1, 1501.2 (emphasis added).   

 

A. The Draft EIS Must Rigorously Explore and Objectively 

Evaluate All Reasonable Alternatives 

 

The Draft EIS must ñ[r]igorously  explore and objectively evaluate all reasonable alternatives.ò  

40 C.F.R. § 1502.14(a) (emphasis added).  This requires a ñthorough consideration of all 

appropriate methods of accomplishing the aim of the actionò and an ñintense consideration of 

other more ecologically sound courses of action.ò  Environmental Defense Fund, Inc. v. Corps of 

Engineers of U.S. Army, 492 F.2d 1123, 1135 (5th Cir. 1974) (emphasis added).  Like all EISs, 

the Draft EIS must ñ[i] nclude reasonable alternatives not within the jurisdiction of the lead 

agency.ò
1
  40 C.F.R. § 1502.14(c).  A viable but unexamined alternative will render the Draft 

EIS inadequate.  See, e.g. Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 814 

(9th Cir. 1999).  

 

The Draft EIS also must explore an appropriate range of alternatives.  Because the nature and 

scope of the proposed action (revision of the Water Control Manuals) will  have significant, 

basin-wide impacts, the Draft EIS must examine a broad range of alternatives.  Alaska 

                                                           
1
 The January 2009 Scoping Report incorrectly suggests that alternatives outside of the Corpsô existing authority can 

only be evaluated through preparation of a feasibility study.  See January 2009 Scoping Report at 38 (ñMany of the 

alternatives suggested are outside the existing authority of the Corps and could not be implemented without 

additional congressional authority.  Suggestions that are outside the existing Corps authority may be considered by 

conducting a feasibility study and making appropriate recommendations to Congress for their authorization.ò).  
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Wilderness Recreation and Tourism v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995) (the range of 

alternatives that must be considered is determined by the nature and scope of the proposed 

action, and the greater the impacts and scope of the proposed action, the greater the range of 

alternatives that must be considered); see Sierra Club v. Espy, 38 F.3d 792, 803 (5th Cir. 1994) 

(the range of alternatives that must be considered in an environmental assessment decreases as 

the environmental impact of the proposed action becomes less and less substantial).  The range 

of alternatives considered is not sufficient if each alternative has the same end result.  State of 

California v. Block, 690 F.2d 753, 767 (9th Cir. 1982) (holding that an inadequate range of 

alternatives was considered where the end result of all eight alternatives evaluated was 

development of a substantial portion of wilderness). 

 

B. The Recommended Alternative Must Protect And Restore The Ecological 

Health Of The Apalachicola River and Bay And The Entire ACF System 

And Comply With Environmental Protection Laws 

 

The alternative recommended by the Draft EIS must comply with the national water resources 

policy established by Congress in 2007, the longstanding water resources federal objective to 

enhance the environment, and the full suite of federal laws and policies designed to protect the 

environment. 

 

In 2007, Congress established a new national policy that was immediately applicable to all water 

resources projects.  Of particular importance to the alternatives analysis in the Draft EIS is the 

new requirement that ñall water resources projectsò shall ñprotect[] and restor[e] the functions of 

natural systems and mitigate[e] any unavoidable damage to natural systems.ò  33 U.S.C 1962-3 

(established by § 2031(a) of the Water Resources Development Act of 2007).   

 

Enhancement of the environment has been an important federal objective for water resources 

programs for decades.  Corps regulations in place since 1980 state that: 

 

ñLaws, executive orders, and national policies promulgated in the past decade require 

that the quality of the environment be protected and, where possible, enhanced as the 

nation grows. . . .  Enhancement of the environment is an objective of Federal water 

resource programs to be considered in the planning, design, construction, and operation 

and maintenance of projects.  Opportunities for enhancement of the environment are 

sought through each of the above phases of project development.  Specific considerations 

may include, but are not limited to, actions to preserve or enhance critical habitat for 

fish and wildlife; maintain or enhance water quality; improve streamflow; 

preservation and restoration of certain cultural resources, and the preservation or 

creation of wetlands. 
 

33 C.F.R. § 236.4. (emphasis added).   
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Critically, the alternative ultimately recommended by the Draft EIS must also comply with the 

full suite of federal laws and policies designed to protect the environment.  These include, the 

Endangered Species Act, the Clean Water Act, the Safe Drinking Water Act, the Magnuson-

Stevens Fishery Conservation and Management Act, the Coastal Zone Management Act, and the 

new mitigation requirements applicable to Corps civil works projects that were established by § 

2036(a) of the Water Resources Development Act of 2007.  These new mitigation requirements 

must be satisfied, among other times, whenever the Corps will be recommending a project 

alternative in an EIS.  33 U.S.C. § 2283(d).  The recommended alternative must also comply 

with the strictures of Judge Paul A. Magnusonôs July 17, 2009, order. 

 

The alternative ultimately recommend by the Draft EIS must also comply with the Clean Water 

Act water quality certification requirements of Florida, Alabama, and Georgia.  This includes 

compliance with Floridaôs strict instream flow protection requirements.   

 

C. Reasonable Alternatives That Must Be Considered 

 

Apalachicola Riverkeeper urges the Corps to fully and comprehensively consider an alternative 

that manages the ACF system to ensure the maintenance of ecologically sound instream flows 

that will protect and restore the chemical, physical, and biological integrity of the Apalachicola 

River and its floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay; and 

will  recover threatened and endangered species and species at risk in those waters.   

 

Apalachicola Riverkeeper further urges the Corps to fully consider the following 

recommendations to help implement this alternative (or as components of other alternatives): 

 

¶ Require that the appropriate ecologically sound instream flows be established jointly by 

the Administrator of the U.S. Environmental Protection Agency, the Director of the U.S. 

Fish and Wildlife Service, the Director of the National Oceanic and Atmospheric 

Administration, and the Director of the U.S. Geological Survey, in consultation with the 

National Academy of Sciences.  The ideal flow regime would be one that mimics the 

quantity, timing, and quality of flows prior to construction of the dams and reservoirs 

within the ACF system.  

 

¶ Impose restrictions on municipal water supply withdrawals that include:  (a) prohibiting 

individual withdrawals if such withdrawals individually or cumulatively will affect the 

ability to maintain the necessary instream flows; (b) prohibiting specific withdrawals 

unless the municipality utilizing the withdrawal has demonstrated that it has implemented 

an enforceable source water protection program that includes the protection of critical 

areas through such actions as the purchase of easements or lands and includes the 

enactment of regulations that promote low impact development; (c) prohibiting specific 

withdrawals unless the municipality utilizing the withdrawal has also demonstrated that it 

is utilizing water efficiently; and (d) prohibiting new or increased transfers of water into, 

out of, or between the ACF Basin and other watersheds or basins. 
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¶ Increase storage capacity by such things as dredging sediments captured by the Lakes; 

raising the top of the dams; and acquiring flood prone areas and reducing flood control; 

 

¶ Increase the percentage of water returned to the river (in a clean condition); 

 

¶ Require implementation of aggressive conservation measures that could reduce 

withdrawals and depletions from the ACF system. 

 

II . The Draft EIS Must Comprehensively Analyze the Direct, Indirect, and Cumulative 

Impacts of the Proposed Alternatives  

 

In comparing and analyzing potential alternatives, the Draft EIS must examine, among other 

things, the direct, indirect, and cumulative environmental impacts of a full range of alternatives, 

the conservation potential of those alternatives, and the means to mitigate adverse environmental 

impacts.  40 C.F.R. § 1502.16.  This assessment is essential for determining whether less 

environmentally damaging alternatives are available.   

 

The Draft EIS must provide ñquantified or detailed informationò on the impacts, including the 

cumulative impacts, so that the courts and the public can be assured that the Corps has taken the 

mandated hard look at the environmental consequences of the Project.  Neighbors of Cuddy 

Mountain v. U. S. Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1998); Natural Resources 

Defense Council v. Callaway, 524 F.2d 79, 87 (2d Cir. 1975).  Critically, if information that is 

essential for making a reasoned choice among alternatives is not available, the Corps must obtain 

that information unless the costs of doing so would be ñexorbitant.ò  40 C.F.R. Ä 1502.22. 

 

Direct impacts are caused by the action and occur at the same time and place as the action.  

Indirect impacts are also caused by the action, but are later in time or farther removed from the 

location of the action.  40 C.F.R. § 1508.8.  Cumulative impacts are: 

 

ñthe impact on the environment which results from the incremental impact of the action 

when added to other past, present, and reasonably foreseeable future actions regardless of 

what agency (Federal or non-Federal) or person undertakes such other actions.  

Cumulative impacts can result from individually minor but collectively significant 

actions taking place over a period of time.ò  

 

40 C.F.R. § 1508.7.  A cumulative impact analysis ensures that the agency will not ñtreat the 

identified environmental concern in a vacuum.ò  Grand Canyon Trust v. FAA, 290 F.3d 339, 346 

(D.C. Cir. 2002).  

 

A meaningful analysis of cumulative impacts must identify:  
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(1) the area in which effects of the proposed project will be felt; (2) the impacts 

that are expected in that area from the proposed project; (3) other actions ï past, 

present, and proposed, and reasonably foreseeable ï that have had or are expected 

to have impacts in the same area; (4) the impacts or expected impacts from these 

other actions; and (5) the overall impact that can be expected if the individual 

impacts are allowed to accumulate. 

 

TOMAC, Taxpayers Of Michigan Against Casinos v. Norton, 435 F.3d 852 (D.C. Cir. 2006) 

(quoting Grand Canyon Trust, 290 F.3d at 345); Fritiofson v. Alexander, 772 F.2d 1225, 1245 

(5
th
 Cir. 1985) (holding this level of detail necessary even at the less detailed review stage of an 

Environmental Assessment).   

 

Where, as here, the project area encompasses entire river basins, the cumulative impacts analysis 

must analyze the cumulative effects of other projects in those river basins.  See, e.g., LaFlamme 

v. F.E.R.C., 852 F.2d 389, 401-02 (9th Cir. 1988); Natural Resources Defense Council v. 

Callaway, 524 F.2d 79, 94 (2d Cir. 1975).  This includes an analysis of the cumulative effects of 

federal, state, and private projects and actions.  The requirement to assess non-Federal actions is 

not ñimpossible to implement, unreasonable or oppressive:  one does not need control over 

private land to be able to assess the impact that activities on private land may haveò on the 

project area.  Resources Ltd., Inc. v. Robertson, 35 F.3d F.3d 1300, 1306 (9th Cir. 1993). 

 

As CEQ has made clear, in situations like those in the ACF where the environment has already 

been greatly modified by human activities, it is not sufficient to compare the impacts of the 

proposed alternative against the current conditions.  Instead, the baseline must include a clear 

description of how the health of the resource has changed over time to determine whether 

additional stresses will push it over the edge.  Council on Environmental Quality, Considering 

Cumulative Effects Under the National Environmental Policy Act at 41 (January 1997).   

 

 A. Types Of Impacts That Must Be Analyzed 

 

It is critical that the Draft EIS analyze the direct, indirect, and cumulative impacts of proposed 

alternative management regimes on the: 

 

¶ Hydrology, channel morphology, stream flow (including deviations from the historical 

water levels, timing of freshwater flows, and natural flood pulse), and water quantity in 

the Apalachicola River and the ACF Basin; 

¶ Water quality, salinity levels, and nutrient composition in the Apalachicola River and 

Bay, and the ACF Basin; 

¶ Fish and wildlife in the Apalachicola River, Floodplain, and Bay,the ACF Basin, and the 

Gulf of Mexico including impacts to commercially and recreationally harvested species, 

and to affected migratory species throughout their ranges;  

¶ Species listed as threatened or endangered under the federal Endangered Species Act 

(including both impacts within the Apalachicola River and ACF Basin and population-
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wide impacts), and to areas designated as critical habitat under the federal Endangered 

Species Act in the Apalachicola River and ACF Basin;  

¶ Riverine and floodplain wetlands, including the Apalachicola River floodplain wetlands, 

and the Apalachicola River floodplain forests and sloughs; and 

¶ Marine fish and species and their habitat which require nutrients and fresh water from 

Apalachicola River and Bay to sustain their offshore Gulf ecosystem, otherwise known as 

the ñGreen Riverò effect.  

 

B. Actions that Must Be Evaluated In The Cumulative Impacts Analysis 

 

To comply with the cumulative impact assessment requirements, the Corps must analyze 

whether and how the proposed alternative management regimes could supplement, aggravate, or 

intensify the impacts of the following types of past, present, and reasonably foreseeable future 

actions throughout the entire ACF Basin:  

 

¶ Past, present, and reasonably foreseeable future water withdrawals from the 

Apalachicola, Chattahoochee, and Flint Rivers from Federal, nonïFederal, and private 

projects and actions;   

¶ Past, present, and reasonably foreseeable future reservoir and dam operations; 

¶ Past navigational dredging activities (with particular emphasis on changes in channel 

morphology, water levels, and floodplain forests and wetlands); 

¶ Past, present, and reasonably foreseeable development, including commercial, residential, 

and road construction; 

¶ Reasonably foreseeable future changes in rainfall, water quantity, salinity, wetland losses, 

sea level rise, and storm events that will result from climate change. 

¶ Reasonably foreseeable future improvements in water conservation.   

 

 C. The Proper Baseline for Analyzing Cumulative Impacts 

 

In analyzing the cumulative effects of the activities discussed above, the Corps must define and 

utilize the historical flow conditions (pre-ACF Federal and pre-non-Federal dams and reservoirs) 

of the Apalachicola, Chattahoochee, and Flint rivers as the baseline, with particular attention to 

the historical flow regime of the Apalachicola River.  Divergence from the historical flow 

conditions in the ACF have resulted in significant adverse impacts to Apalachicola River and 

Bay.  As noted above, if this information is not currently available, the Corps must obtain this 

information unless the costs of doing so would be ñexorbitant.ò  40 C.F.R. § 1502.22.   

 

To establish the proper baseline, the Draft EIS should document and evaluate the historical 

changes in the ACF Basin with respect to the following indicators: 

 

¶ Historical flows (i.e., the pre-dam and reservoir flow regimes), including the amount, 

timing, and quality of flows in the ACF rivers; 

¶ Acres of river and floodplain wetlands lost; 
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¶ Acres of native upland habitats lost; 

¶ Miles of streambed lost or modified; 

¶ Changes in stream flows; 

¶ Changes in ground water elevations; 

¶ Changes in the concentrations of indicator water quality constituents; 

¶ Changes in the abundance, distribution, and diversity of indicator fish communities; and 

¶ Changes in rainfall, and reasonably foreseeable future changes; 

 

Apalachicola Riverkeeper refers the Corps to the pre-dam flows outlined in Attachment 1 to 

these comments (Attachment 1 was also provided with the March 15, 2009, Apalachicola 

Riverkeeper scoping comments).  The unimpaired flow data set should be calibrated to achieve a 

comparable representation of the pre-dam flows in Attachment 1 to ensure that it accurately 

reflects what would occur under natural conditions.   

 

To accurately analyze and understand the impacts to natural resources, consideration of rainfall 

must be included and appropriate compensation made for climatic changes.  Our evaluation of 

the relationship indicates that flows are significantly reduced even though the most recent 

droughts are no worse than the previous droughts.  This invalidates any justification for lowering 

minimum flows due to contentions that droughts are becoming more severe.   

 

Apalachicola Riverkeeper also urges the Corps to abandon its current methodology of calculating 

basin inflow, as that methodology does not accurately reflect inflows to the basin.   

 

III.  The Draft EIS Should Be Subjected To Independent Peer Review 

 

Apalachicola Riverkeeper requests a peer review by the National Academy of Sciences for the 

Draft EIS and Water Control Manuals for the ACF Basin pursuant to 33 U.S.C. § 

2343(a)(3)(A)(iii).  The Corpsô plans for water control management for the ACF are clearly 

controversial as defined by the statute.  There ñis a significant public dispute as to the size, 

nature, or effects of the projectò and ñthere is a significant public dispute as to the economic or 

environmental costs or benefits of the project.ò  Indeed, few projects are as controversial as the 

Corpsô decision regarding water control management within the ACF Basin.   

 

Apalachicola Riverkeeper requests that the Corps charge the National Academy of Sciences with 

reviewing and assessing, among other things: 

 

(1) The instream flows needed to protect and restore the chemical, physical, and biological 

integrity of the Apalachicola River and its floodplain, the Chattahoochee River, the Flint 

River, and the Apalachicola Bay; and the instream flows needed to recover threatened 

and endangered species and species at risk in those waters. 
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(2) The implications for the ecological integrity and health of the Apalachicola River and its 

floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay under the 

water control plans being evaluated by the Corps;  

 

(3) The health and viability of the fish and wildlife resources within the Apalachicola River 

and its floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay 

under the water control plans being evaluated by the Corps, including the flows and 

timing of those flows needed to ensure the health and viability of these fish and wildlife 

resources; 

 

(4) The effects on species listed as threatened or endangered under the federal Endangered 

Species Act, and the effects on Endangered Species Act designated critical habitat within 

the Apalachicola River and its floodplain under the water control plans being evaluated 

by the Corps; and 

 

(5) The effects of the various water control plans on the flood protection values of a healthy 

Apalachicola River floodplain. 

 

Thank you for the opportunity to provide comments.   

 

Sincerely,  

 

 
 

Dan Tonsmeire 

Riverkeeper 
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Attachment 1 

 

 

(Pre and Post Dam Flow Comparison Hydrographs) 

Flow Comparison
Apalachicola River at Chattahoochee, Florida

Pre-Dam             Post-Dam

1923-1955 
33-yr period before

filling of Lanier

1975-2007
33-yr period after 

filling of West Point
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Pre-Dam Flows
For Groups of Years Ranked by Average Annual Flow

 
 

Pre-Dam  Vs  Post-Dam

Annual Rainfall Unchanged 

10% LESS annual flow 

(30% LESS Apr-Aug flow)
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Pre-Dam  Vs  Post-Dam

Annual Rainfall Unchanged 

18% LESS annual flow 

(38% LESS Apr-Aug flow)

 
 

 

BASELINE FLOWS

 


